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I. INTRODUCTION 

1. We refer to the call for written submissions by the United Nations Independent Expert on 

Protection against Violence and Discrimination Based on Sexual Orientation and Gender 

Identity on the Call for input to a thematic report: Gender, sexual orientation and gender 

identity. 

2. We hereby respond to this call and accordingly provide this submission for consideration in the 

development of this thematic report. 

3. We welcome and appreciate this opportunity to make written submissions and to engage with 

issues related to gender, sexual orientation and gender identity. 

 

II. INTRODUCTION TO THE AUTHORS OF THE SUBMISSION 

4. The Women’s Legal Centre (“The WLC”) is an African feminist legal centre that advances 

women’s rights and equality through strategic litigation, advocacy, education and training. We 

aim to develop feminist jurisprudence that recognises and advances women’s rights. The Centre 

drives a feminist agenda that appreciates the impact that discrimination has on women within 

their different classes, race, ethnicity, sexual orientation, gender identity and disability. The 

Centre does its work across five programmatic areas including the right to be free from violence, 

women’s rights in relationships, and women’s rights to land, housing property and tenure 

security, women’s sexual and reproductive health rights and women’s rights to work and at 

conditions of work. 

Website: www.wlce.co.za   

5. The Legal Resources Centre (“The LRC”) is a public interest, non-profit law clinic in South 

Africa that was founded in 1979. The LRC has since its inception shown a commitment to work 

towards a fully democratic society underpinned by respect for the rule of law and constitutional 

democracy. The LRC uses the law as an instrument for justice to facilitate the vulnerable and 

marginalised to assert and develop their rights; promote gender and racial equality and oppose 

all forms of unfair discrimination; as well as to contribute to the development of human rights 

jurisprudence and to the social and economic transformation of society. 

Website: www.lrc.org.za  

6. Same Love Toti (SLT) is a registered non-profit organisation that provides support to LGBTI 

and advocates for the human rights of sexual and gender minorities in South Africa by providing 

psychosocial support & safe spaces for LGBTI and their families, and empowering lesbians, gays, 

transgender, intersex and gender non-conforming individuals to live authentic lives. Same Love 

Toti also works alongside other organisations to challenge bullying in schools, discrimination 

in communities and hate crimes in society. Their work includes advocacy projects to change or 

amend policies that need to be inclusive and affirming of sexual and gender minorities. They 

continue to work for an inclusive and more equitable society.   

Website: https://www.pflagsouthafrica.org/  

7. Triangle Project is a non-profit human rights organisation offering professional services to 

ensure the full realisation of constitutional and human rights for lesbian, gay, bisexual, 

transgender, queer, intersex, plus (LGBTQI+) persons, their partners and families. Our three-

core services centre around Health and Support, Community Engagement and Empowerment, 

and Research and Advocacy. We offer a wide range of services to LGBTQI+ communities. These 

http://www.wlce.co.za/
http://www.lrc.org.za/
https://www.pflagsouthafrica.org/
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include sexual health clinical care, a needle and syringe programme, nutrition support, 

counselling, support groups, a helpline, public education and training services, solidarity 

spaces, community outreach, and court support to survivors of hate crimes. This submission 

falls within our Research, Advocacy and Policy Programme that works to advance the inclusion 

and protection of the human rights to sexual orientation, gender identity, gender expression 

and sex characteristics (SOGIESC) within South African legislation, policy and practices.  

Website: http://triangle.org.za/  

8. Gender DynamiX (GDX) is the first registered trans and gender diverse-led organisation in 

Africa that specifically focuses on advancing, promoting and securing the human rights of trans 

and gender diverse persons both within South Africa and Southern Africa. The organisation’s 

four strategic priority areas include legal gender recognition based on self-determination, 

accessible gender affirming healthcare, inclusive quality education and region- al movement 

strengthening. GDX’s strategic drivers include advocacy and research, capacity enhancement, 

facilitating community access to direct services and organisational development. The 

organisation has a track record spanning 15 years. We firmly believe that positive change for 

trans and gender diverse persons is only possible through the development and maintenance 

of multidisciplinary and intersectoral partnerships. The organisation, therefore, partners with 

diverse stakeholders to bring about positive change. 

Website: https://www.genderdynamix.org.za  

 

III. RESPONSES TO THE QUESTIONNAIRE 

Question 1:  

Has the State adopted, in public policy, legislation or jurisprudence, working definitions of 

gender and related concepts (for example gender theory, gender-based approaches, gender 

perspective, gender mainstreaming) aiming to address violence and discrimination based on 

sexual orientation and gender identity? If so, please give examples, with commentary as 

needed to explain context, scope and application.  

a. if that is the case, has the State carried out evaluations, assessments or evidence-

gathering about the impact of the implementation of such actions and, if so, what are 

the main trends identified?  

b. if that is not the case, please provide information as to the reason. 

 

9. Our response to this question is divided into two parts. Part A will address the steps taken to 

adopt policy documents that depict the South Africa government’s understanding of definitions 

of gender and related concepts. Part B provides examples of how the state has addressed the 

issue of gender and gender discrimination in South Africa. 

 

Part A: Adoption of policy documents depicting the states understanding of definitions of 

gender/ related concepts  

 

Definitions in Legislation  

Constitution of South Africa (1996) 

http://triangle.org.za/
https://www.genderdynamix.org.za/
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10. One of the founding values of the Constitution of South Africa is non-sexism, though the 

Constitution does not provide a definition. 

11. Section 9 of the South African Constitution protects persons from discrimination on the grounds 

of sex, gender and sexual orientation.  

12. The guarantee of freedom of expression in section 17 of the Constitution of South Africa does 

not include expression of advocacy of hatred that is based on gender, among other grounds.  

13. More contexts of sex, gender, gender identity and sexual orientation have been given in our 

court decisions. For example: 

a. The Constitutional Court of South Africa in National Coalition for Gay and Lesbian 

Equality and Another v Minister of Justice and Others1 held that the concept “‘sexual 

orientation’ as used in section 9(3) of the 1996 Constitution must be given a generous 

interpretation of which it is linguistically and textually fully capable of bearing. It applies 

equally to the orientation of persons who are bi-sexual, or transsexual and it also applies 

to the orientation of persons who might on a single occasion only be erotically attracted 

to a member of their own sex”.2 

b. The Equality Court received, adjudicated and found in favour of a transgender woman 

and a transgender learner in unfair discrimination cases. 

c. In September v Subramoney,3 Jade September, a South African trans woman serving a 

prison sentence in a male prison, brought a case against the Department of 

Correctional Services (DCS) because they had refused to allow her to express her 

gender identity while incarcerated. She was harassed by prison officials for being 

transgender and prevented from expressing her gender. She was forced to cut her hair, 

prohibited from wearing make-up, jewellery and gender-affirming underwear, and 

prison staff refused to address September as a woman and use she/her pronouns.4 

i. The Western Cape High Court held that a lawfully imprisoned transgender 

woman has the right to express her gender identity and be recognised for 

who she is and that the right to express one’s gender identity enjoys 

constitutional protection.  

ii. Fortuin J stated: The infringement of the right to freedom of expression is 

particularly severe when it is connected to another constitutional right such 

as the right to freedom of culture or religion. In this case, it is linked to the 

rights to dignity and equality. The applicant’s choice of clothing is not merely 

an expression of taste or fashion but the expression of her basic gender 

identity.5 

iii. The Equality Act does not define sex and gender.6 

iv. In considering whether the listing of gender as a prohibited ground of unfair 

discrimination in the Constitution of South Africa and the Equality Act 

included transgender persons, the court explained that the Equality Act 

                                                        
1 National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others (CCT11/98) [1998] ZACC 
15; 1999 (1) SA 6; 1998 (12) BCLR 1517 (9 October 1998). Available at: 
http://www.saflii.org/za/cases/ZACC/1998/15.html  
2 National Coalition for Gay and Lesbian Equality and Others v Minister of Justice and Others 1998, Paragraph 21. 
3 September v Subramoney NO and Others (EC10/2016) [2019] ZAEQC 4; [2019] 4 All SA 927 (WCC) (23 September 
2019). Available at: http://www.saflii.org/za/cases/ZAEQC/2019/4.html  
4 Patel N ‘In South Africa, a Trans Inmate Fought the State in Court and Won.’ (2019) African Arguments available at 
https://africanarguments.org/2019/10/02/in-south-africa-a-trans-inmate-fought-the-state-in-court-and-won/ 
[Accessed on 12 March 2021] 
5  September vs Subramoney, Paragraph 114. 
6  September vs Subramoney, Paragraph 105. 

http://www.saflii.org/za/cases/ZACC/1998/15.html
http://www.saflii.org/za/cases/ZAEQC/2019/4.html
https://africanarguments.org/2019/10/02/in-south-africa-a-trans-inmate-fought-the-state-in-court-and-won/
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must be interpreted to promote the spirit, purport and object of the Bill of 

Rights in line with s 39(2) of the Constitution.7 

v. The court also found that the right of dignity includes the right to her gender 

identity.8 

d. In another Equality Court matter, the Court awarded R60 000 compensation for 

discrimination and harassment endured by a transgender learner, the late Nare 

Mphela, while at school. She described her experience of discrimination and 

harassment as following ‘the principal would do things like ask some of the other girls 

to take me into the toilet and touch my private parts. He wanted to know what kind of 

genitals I had. He then told the school that I was actually a boy.’9 

 

Commission for Gender Equality Act 39 of 1996 

14. The Commission for Gender Equality (CGE) is one of the six state institutions supporting 

constitutional democracy, mandated by the Constitution in Chapter 9.  

15. The Commission for Gender Equality Act 39 of 199610 provides for the formation of the 

Commission for Gender Equality, which promotes gender equality, advises and makes 

recommendations to Parliament and/or any other legislature on legislation/proposed 

legislation affecting gender equality in South Africa. 

16. Applicable concepts contemplated in the Act are: Gender equality. Although the concept is used 

repeatedly, the Act provides no definition for gender or gender equality.  

 

The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 

17. The Promotion of Equality and Prevention of Unfair Discrimination Act (PEPUDA) was enacted 

to prevent or prohibit unfair discrimination and promote the achievement of gender equality; 

the Act also sets out to facilitate the transition to a democratic society, directed by principles of 

equality, equity, fairness, social progress, justice, fundamental human dignity and freedom.  

18. Section 8 of PEPUDA deals with “Prohibition of unfair discrimination on ground of gender”, but 

mainly understands such discrimination in relation to the rights and equality of cisgender 

women and girls vis-a-vis cisgender men, even though it makes it clear that the lists provided 

is not exhaustive. Further, it makes no reference to the SOGIESC rights and equality of LGBTQI+ 

persons. For instance, recognition of gender identity and prohibition of intersex genital 

mutilation (IGM) are not mentioned. 

19. The following concepts and terms are utilised in Act: gender, gender-based violence, gender 

equality, female genital mutilation, sex and sexual orientation. PEPUDA however does not 

clearly define all gender and SOGIESC concepts in the Act. More specifically, it does not define 

gender, sexual orientation, gender identity, gender expression or sex characteristics. It however 

provides definitions for the following terms: 

a. ‘Discrimination’ is defined in section 1 as: “any act or omission, including a policy, 

law, rule, practice, condition or situation which directly or indirectly– 

(a) imposes burdens, obligations or disadvantage on; or  

                                                        
7  September vs Subramoney, Paragraph 115. 
8  September vs Subramoney, Paragraph 122. 
9 See https://mg.co.za/article/2017-03-21-victory-for-queaer-kids-in-limpopo-equality-court-ruling/ . See also 
https://www.dailymaverick.co.za/article/2017-03-24-victory-for-transgender-learner-in-limpopo-a-long-time-
coming/ 
10 Available at: https://www.gov.za/documents/commission-gender-equality-act  

https://mg.co.za/article/2017-03-21-victory-for-queaer-kids-in-limpopo-equality-court-ruling/
https://www.gov.za/documents/commission-gender-equality-act
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(b) withholds benefits, opportunities or advantages from,  

any person on one or more of the prohibited grounds”. 

b. “‘Equality’ includes the full and equal enjoyment of rights and freedoms as 

contemplated in the Constitution and includes de jure and de facto equality and also 

equality in terms of outcomes”. 

c. “‘Harassment’ means unwanted conduct which is persistent or serious and demeans, 

humiliates or creates a hostile or intimidating environment or is calculated to induce 

submission by actual or threatened adverse consequences and which is related to–  

(a) sex, gender or sexual orientation; or  

(b) a person’s membership or presumed membership of a group identified by one or 

more of the prohibited grounds or a characteristic associated with such group”.  

d. “‘Prohibited grounds’ are—  

(a) race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual 

orientation, age, disability, religion, conscience, belief, culture, language, birth and 

HIV/AIDS status; or  

(b) any other ground where discrimination based on that other ground—  

 (i) causes or perpetuates systemic disadvantage;  

 (ii) undermines human dignity; or  

 (iii) adversely affects the equal enjoyment of a person’s rights and freedoms in a  

 serious manner that is comparable to discrimination on a ground in paragraph 

(a)”. 

e. “‘Sex’ includes intersex”. 

f. “‘Intersex’ means a congenital sexual differentiation which is atypical, to whatever 

degree”. 

 

Alteration of Sex Description and Sex Status Act 49 of 2003 

20. The Alteration of Sex Description and Sex Status Act 49 of 200311 is South Africa’s gender 

recognition law. According to its Preamble, one of its objectives is to “provide for the alteration 

of the sex description of certain individuals in certain circumstances”. The Act include two 

separate sets of requirements for gender reassignment applicants and intersex applicants, 

respectively. 

21. The Act uses a discriminatory model of medical and psychosocial pathologisation that is 

exclusionary and binary, resulting in wide-ranging human rights violations. It continues to be 

challenged by trans, intersex and LGBTQI+ organisations and allies who are calling for a gender 

self-determination model in line with the South African Constitution, Principle 31 of the 

Yogyakarta Principles Plus 1012 and international best practices of legal gender recognition.  

22. Currently, an important development is the opportunity for public comment on the Draft 

Official Identity Management Policy13 issued by the Department of Home Affairs, which 

attempts to address (along with a range of other issues) legal gender recognition matters for 

trans, nonbinary and intersex persons, including the amendment of the Alteration of Sex 

Description and Sex Status Act. Despite good intentions, the Policy does not include a 

consistently accurate understanding of SOGIESC concepts, resulting in conflation of issues, as 

well as inaccurate assumptions about the needs of transgender, nonbinary and intersex persons 

                                                        
11 Available at: https://www.gov.za/sites/default/files/gcis_document/201409/a49-03.pdf  
12 Available at: https://yogyakartaprinciples.org/principle-31-yp10/  
13 Available at: https://www.gov.za/sites/default/files/gcis_document/202101/44048gon1425.pdf  

https://www.gov.za/sites/default/files/gcis_document/201409/a49-03.pdf
https://yogyakartaprinciples.org/principle-31-yp10/
https://www.gov.za/sites/default/files/gcis_document/202101/44048gon1425.pdf
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in relation to legal gender recognition. Consultations between trans, intersex and LGBTQI+ civil 

society organisations and the Department are ongoing to ensure the Policy is amended to 

resolve problematic aspects. 

23. No definition of gender or sex is given in the Alteration of Sex Description and Sex Status Act. It 

does however provide the following definitions in section 1: 

a. “‘Gender characteristics’ means the ways in which a person expresses his or her social 

identity as a member of a particular sex by using style of dressing, the wearing of 

prostheses or other means”. 

b. “‘Gender reassignment’ means a process which is undertaken for the purpose of 

reassigning a person’s sex by changing physiological or other sexual characteristics 

and includes any part of such a process”. 

c. “‘Intersexed’ [This is how it is phrased in the Act], with reference to a person, means a 

person whose congenital sexual differentiation is atypical, to whatever degree”.  

d. “‘Primary sexual characteristics’ means the form of the genitalia at birth”. 

e. “‘Secondary sexual characteristics’ means those which develop throughout life and 

which are dependant [sic] upon the hormonal base of the individual person”. 

f. ”’Sexual characteristics’ means primary or secondary sexual characteristics or gender 

characteristics”.  

 

Definitions in Policy and other Frameworks 

Strategic Plan of the Ministry of Women in the Presidency  

24. The Strategic Plan of the Ministry of Women in the Presidency champions the achievement of 

women’s socio-economic empowerment and gender equality.  

25. Currently the following concepts and definitions are mentioned in the Department’s Strategic 

Plan for 2015 – 2020: Gender, Gender Equality, Gender lens, Gender mainstreaming, gender 

equality, Gender responsive, Gender considerations, Gender Lens, Gender based violence, 

Engendering, Gender Analysis, Gender parity, gender norms, Gender inequality, gender 

constraints, gender specific constraints, gender neutral position, gender inclusion, gender gap 

and gender knowledge. 

26. The Strategic Plan unfortunately does not offer a definition for most of these concepts. We 

highlight the definition provided below 

 

Gender mainstreaming: 

27. According to the Strategic Plan ‘Gender mainstreaming is the process of assessing the 

implications of any planned action, including legislation, policies, budgets and 

programmes, in all areas and at all levels, for women, men, boys and girls. It involves the 

integration of gender considerations into all structures; systems and processes; 

organisational decisions and activities; but in lived experience.’14 

28. This policy perceives gender only from a binary context as seen by its specific mention of men, 

women, girls and boys. 

 

National Strategic Plan on GBV and Femicide, 2020-2030 (GBVF NSP) 

                                                        
14 Department of Women Strategic Plan 2015-2020 available at http://www.women.gov.za/images/Department-of-
Women---Strategic-Plan.pdf  

http://www.women.gov.za/images/Department-of-Women---Strategic-Plan.pdf
http://www.women.gov.za/images/Department-of-Women---Strategic-Plan.pdf
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29. The vision of the National Strategic Plan on Gender-Based Violence and Femicide, 2020-2030 

(GBVF NSP),15 is a South Africa free from gender-based violence directed at women, children 

and LGBTQIA+ persons. The NSP was partly approved by Cabinet in December 2019 and its 

final version published on 11 March 2020. 

30. The GBVF NSP does make mention of LGBTQIA+ issues, but not adequately. There is for instance 

no mention of the need to enact legal gender recognition based on a gender self-determination 

model, nor of allocating more resources and training to gender affirming healthcare for trans 

persons, which needs to start at primary healthcare level (especially hormones and 

psychosocial support). Additionally, there is no mention of the gross human rights violations 

against intersex persons in the form of intersex genital mutilation (IGM) or non-consensual, 

medically unnecessary surgeries and medical interventions against intersex persons, and the 

urgent need to prohibit and eradicate these practices. The NSP does not include an adequate 

understanding of human rights, affirming language and sensitisation related to diverse sex 

characteristics and bodily diversity. 

 

 

National Development Plan - 2030 

31. The main objective of the National Development Plan is to eliminate poverty and reduce 

inequality by the year 2030.  

32. Accordingly, the plan has incorporated the following terms and concepts: Gender equality, 

gender, gender discrimination, gender-based violence, gender-based crimes, gender-specific 

needs, engender, gender mainstreaming, gender equity and gender parity.  

33. Although these terms are used within the context of the discussion, the plan does not elaborate 

or provide definitions for these concepts.  

34. The Plan does not include a clear and comprehensive understanding and articulation of 

SOGIESC issues in relation to LGBTQI+ people. It briefly acknowledges that gay, lesbian and 

transgender persons are severely affected by gender-based violence. It also identifies gay and 

lesbian people among the vulnerable groups that need equal protection from the state and 

whose vulnerability must be “addressed through effective and coordinated responses by the 

police, business, community and civil society”. It highlights the need for research on hate crimes 

against gay and lesbian people.16 No mention is made of intersex persons. 

 

CGE’s Gender Analysis of the NDP 203017  

35. The CGE guided by its constitutional mandate has analysed the fifteen chapters of the National 

Development Plan with the aim of evaluating gender compliance and inclusion for 

consideration in the implementation and review of the NDP.  The goal of this review is to aid 

the state in ensuring that its analysis of the developmental challenges South Africa encounter, 

and responses planned by the state address gender implications, gaps and imbalances 

36. Several gender related concepts are included: Gender Analysis, gender, engender, gender blind, 

gender perspective, gender-aware, gender responsive, gender mainstreaming, gender equality, 

gender inequality, gender equity,  gender relations, gender-based violence, gender 

                                                        
15 Available at: https://www.justice.gov.za/vg/gbv/NSP-GBVF-FINAL-DOC-04-05.pdf  
16 National Development Plan 2030 Our future- make it work available at National Development Plan 2030: Our future - 
make it work. 
17 CGE’s Gender Analysis of the National Development Plan Vision 2030 available at 
http://www.cge.org.za/documents/2012/ndp-integrated-analysis-final-2-gender-analysis.pdf   

https://www.justice.gov.za/vg/gbv/NSP-GBVF-FINAL-DOC-04-05.pdf
https://www.gov.za/documents/national-development-plan-2030-our-future-make-it-work
https://www.gov.za/documents/national-development-plan-2030-our-future-make-it-work
http://www.cge.org.za/documents/2012/ndp-integrated-analysis-final-2-gender-analysis.pdf
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transformation, gender sensitive approach, gender-focused interventions, gender parity, 

gender imbalances, gender gap, gender discrimination, gender economic empowerment gender 

dimensions, gender differentiation, gender issues, gender lens, gender specific, gender 

identities, gender bias, gender needs, gender neutral, gender-centric, gender stereotypes.  

37. Although the analysis does not provide definitions for most of these concepts, we highlight 

concepts elaborated on below.  

a) Policies that are gender blind: Is defined as any policy that does not take into consideration 

the effects of the policy on women and men in a differential way.  

b)  Gender Stereotypes: an example of a gender stereotype is provided, namely, the notion that 

‘women do not have a role outside the home.’ 

c) Gender-based violence inclusive of the notion of ‘corrective rape’ of lesbian women and 

gender-based violence against persons with diverse SOGIESC. The CGE recognises that 

prioritising and planning responses for intervention should be prioritised in respect of 

persons with SOGIESC. (The document does not use SOGIESC but LGBTI persons). 

 

The National Gender Policy Framework on Women’s Empowerment and Gender, 2000 (The 

National Gender Policy)  

 

38. National Gender Policy Framework is a reflection of the state’s vision for gender equality and sets 

out how it plans to achieve this ideal. It provides for principles, practices and programs to be 

integrated into policies by all government sectors in South Africa. Furthermore, it sets out 

strategies for gender mainstreaming in addition to providing principles for ensuring its 

implementation.  

39. The National Gender Policy Framework has included the following concepts as well as a 

glossary defining these terms: Engendering, gender, gender and development (GAD), gender 

analysis, gender awareness, gender development index, gender empowerment measure, 

gender equality, gender equity, gender focused research methodology, gender issues, gender 

mainstreaming, gender management system (GMS), Gender perspective, gender responsive, 

gender sensitive, practical gender needs, strategic gender needs, substantive equality.18 

 

 

Part B: Examples of how the state has addressed the issue of gender and gender 

discrimination in South Africa  

 

9. As mentioned above, South Africa’s Constitution and particularly the Bill of Rights has 

recognized the right to be free from discrimination on the explicit grounds of sex, sexual 

orientation in section 9 of the Constitution. Gender identity and gender expression are not 

explicitly mentioned but its inclusion emanates through the inclusion of gender. Sex 

characteristics are also not explicitly mentioned but its inclusion emanates through the 

inclusion of sex. In public discourse, legislation and policy in South Africa, the concepts of sex 

and gender are not always clearly distinguished and are sometimes used interchangeably, 

resulting in a degree of conflation and misunderstanding of issues. Since South Africa’s 

transition to a democratic state in 1994, many important legislative and policy developments 

                                                        
18 For detailed definitions of gender and gender related concepts  mentioned see National Gender Policy framework 
available at http://www.cge.org.za/documents/2012/ndp-integrated-analysis-final-2-gender-analysis.pdf 
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=94056&p_country=ZAF&p_count=1051&p_classificat
ion=05&p_classcount=38  

https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=94056&p_country=ZAF&p_count=1051&p_classification=05&p_classcount=38
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=94056&p_country=ZAF&p_count=1051&p_classification=05&p_classcount=38
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have taken place. These have been addressed above. 

a. The enactment of the Alteration of Sex Description and Sex Status Act, No 49 of 

2003, discussed above to provide for legal gender recognition in South Africa.  

b. The Employment Equity Act, No 55 of 1998, which now addresses discrimination 

and aims to achieve equity through the promotion of the elimination of unfair 

discrimination, in addition to the implementation of affirmative action measures 

to address past disadvantages in employment experience by designation groups, 

which include LGBTI persons. 

c. The Domestic Violence Act, No 116 of 1998, recognizes the cohabitation of same-

sex couples in its definition of ‘domestic’, thus extending protection to LGBTQI+ 

persons.   

d. The Promotion of Equality and Prevention of Unfair Discrimination Act, No 4 of 

2000, as discussed above. 

e. The Labour Relations Act, No 66 of 1995, governs the laws pertaining to labour 

relations in South Africa and prohibits an employer from dismissing any employee 

on the grounds of their sexual orientation. 

f. Medical Schemes Act, No 131 of 1998, defines a ‘dependent’ to include a same-sex 

spouse or partner. 

g. South Africa’s National Policy Framework for Women’s Empowerment and 

Gender Equality (2000). 

h. Commission for Gender Equality Act, No 39 of 1996, as discussed above. 

i. The Prevention and Combating of Hate Crimes and Hate Speech Bill, 2018,19 is 

currently before Parliament, but has been delayed by developments20 in the Jon 

Qwelane homophobic hate speech case, which is awaiting judgment in the 

Constitutional Court.21 

j. The Draft Official Identity Management Policy issued by the Department of Home 

Affairs, which among others attempts to address legal gender recognition for 

transgender, nonbinary and intersex persons. 

 

10. A few key developments have occurred in South Africa in addressing gender and gender 

discrimination within the context of sexual orientation, gender identity and expression and sex 

characteristics (SOGIESC). A number of these developments occurred through litigation and the 

Court holding the state accountable and ordering the state to address discrimination 

experienced. 

a. Deciding a case that focused on striking down the criminalisation of sodomy 

law in 1998, the Constitutional Court found the common law offence of sodomy, 

its inclusion in certain statutory schedules, as well as the relevant section of the 

Sexual Offences Act, unreasonable and unjustifiable limitations on the rights of 

gay men to dignity, equality and privacy, and accordingly declared it invalid and 

unconstitutional.22 

                                                        
19 Available at: https://pmg.org.za/bill/779/  
20Hate Crimes Working Group. 2019. Media Statement: HCWG dismayed at Qwelane hate speech judgment by Supreme 
Court of Appeal, 9 December 2019.  https://hcwg.org.za/hcwg-dismayed-at-qwelane-hate-speech-judgment-by-
supreme-court-of-appeal/  
21 Available at: https://collections.concourt.org.za/handle/20.500.12144/36639?show=full  
22 Vincent, L. and Howell, S., 2014. ‘Unnatural’,‘un-African’and ‘ungodly’: Homophobic discourse in democratic South 
Africa. Sexualities, 17(4), p473; National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and 
Others 1999 (1) SA 6, available at http://www.saflii.org/za/cases/ZACC/1998/15.html  

https://pmg.org.za/bill/779/
https://hcwg.org.za/hcwg-dismayed-at-qwelane-hate-speech-judgment-by-supreme-court-of-appeal/
https://hcwg.org.za/hcwg-dismayed-at-qwelane-hate-speech-judgment-by-supreme-court-of-appeal/
https://collections.concourt.org.za/handle/20.500.12144/36639?show=full
http://www.saflii.org/za/cases/ZACC/1998/15.html
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b. Within the context of marriage, the Constitutional Court found the common-law 

definition of marriage and section 30 of the Marriage Act 25 of 1961, precluding 

same-sex couples to marry, unconstitutional.23 Thus, Parliament was tasked to 

remedy the violation and address the discrimination by enacting the Civil Union 

Act 17 of 2006 and included the words ‘or spouse’ after the words ‘wife’ or 

‘husband’ in the relevant parts of the Act.  

i. Adoption of the Civil Union Act, which was a result of the Constitutional 

Court’s decision in (b) above. The Civil Union Act gives same-sex couples the 

right to solemnize their marriage by way of either a marriage or a civil 

partnership.  

ii. In a move that has created a separate but (un)equal system of marriage, the 

South Africa opted not to fix the exclusion of same-sex and same-gender 

couples from being unable to marry in the obvious manner, which would 

have been by amending the Marriage Act to include all couples regardless of 

sex or gender.  

iii. Further, when the government tabled the Civil Union Bill, it initially only 

granted same-sex couples the right to enter into ‘civil partnerships’ but not 

into ‘marriages’. This was later amended to include marriage. 

iv. However, the Civil Union Act still created a separate but (un)equal legal 

system which continued patterns of discrimination and also created new 

forms of discrimination. Notably, same-sex and same-gender couples still 

had issues with the solemnization of marriages as marriages officers were 

permitted in terms of the Act to refuse to solemnize a same-sex couples’ 

marriage on the grounds of conscience, religion and belief.  We discuss this 

in more detail under Question 8 below. 

v. Recently enacted to remedy the issues, is the Civil Union Amendment Act 8 

of 2020. This means that marriage officers who are public servants 

employed by the Department of Home Affairs are no longer allowed to 

refuse to perform a civil union ceremony. This will be discussed in more 

detail below. 

c. The recognition of same-sex partnerships in relation to benefits such as state 

pensions, other employment benefits and immigration rights for same-sex 

couples.24 

d. The Constitutional Court found that the restriction of joint adoption to same sex 

married persons discriminates based on their sexual orientation, marital status 

and impacted the applicant’s fundamental dignity. Accordingly, the court 

confirmed the High Court’s order, ordering that the legislation allow same-sex life 

partners to jointly adopt.25 

e. The National Task Team (NTT) on Gender and Sexual Orientation-Based Violence 

Perpetrated against LGBTI Persons,26 established in 2011 by the Department of 

Justice and Constitutional Development, is mandated in terms of its Terms of 

                                                        
23 Minister of Home Affairs v Fourie and Another ZACC 19, 2006 (1) SA 524 (CC) 
24 National Coalition for Gay and Lesbian Equality and Others v Minister of Home Affairs and Others 2000 (2) SA 
available at http://www.saflii.org/za/cases/ZACC/1999/17.html  
25 Du Toit and Another v Minister of Welfare and Population Development and Others (CCT40/01) [2002] ZACC 20 
available at http://www.saflii.org.za/za/cases/ZACC/2002/20.html  
26 Website: https://www.nationallgbtitaskteam.co.za/  

http://www.saflii.org/za/cases/ZACC/1999/17.html
http://www.saflii.org.za/za/cases/ZACC/2002/20.html
https://www.nationallgbtitaskteam.co.za/
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Reference27 to develop and implement a National Intervention Strategy (NIS) to 

address hate crimes and violence against LGBTI persons.  

i. The NTT consists of government departments and institutions that 

participate in crime intervention, Chapter 9 institutions and civil society 

organisations that specialise in SOGIESC human rights and issues related to 

LGBTI persons and communities.  

ii. The NTT is hampered by problems of limited capacity, lack of funding and 

resources, erratic attendance, representational issues and dysfunctionality. 

This was exacerbated during the Covid-19 pandemic and instead of 

quarterly meetings, only one NTT meeting took place in 2020, which 

focused on the revision of the NTT National Intervention Strategy.  

iii. As a result, the NTT has little visibility and little impact in preventing and 

addressing hate crime in South African society. However, it remains an 

important forum for holding the government accountable, initiating 

SOGIESC training of members of the Justice Cluster, monitoring laws, 

policies and practices, and sharing information.  

iv. The NTT’s National Intervention Strategy (NIS) Workshop took place in 

December 2020. Its aim was to review and update the NIS28 to ensure that 

the NTT itself, as well as the Rapid Response Team and Provincial Task 

Teams are responsive and well-resourced to protect and advance the rights 

of LGBTQI+ people in South Africa. It included aligning the NIS to broader 

LGBTQI+ human rights issues (not limited to hate crimes, but also including 

discrimination based on SOGIESC), aligning the NIS to the 2020 National 

Strategic Plan to end Gender-Based Violence and Femicide in South Africa, 

and identifying funders and resources needed to enable the successful 

implementation of the NIS within communities in the various provinces. 

The revised NIS is still to be finalised, costed and launched, initially planned 

for the first quarter of 2021. 

f. The national Rapid Response Team (RRT) on Gender and Sexual Orientation-

Based Violence against LGBTI Persons was established by the Working Group of 

the NTT.  

i. The RRT consists of the Department of Justice and Constitutional 

Development, National Prosecuting Authority (NPA), South African Police 

Service (SAPS) and representatives from civil society  organisations. The 

purpose of the RRT is to fast track pending and reported cases in the 

criminal justice system where hate crimes have been committed against 

LGBTI persons. 

ii. Like the NTT and especially during the Covid-19 pandemic, the RRT has 

been hampered by problems of limited capacity, lack of funding and 

resources, erratic attendance, representational issues and dysfunctionality. 

During 2020, the RRT became largely dysfunctional. Monthly meetings 

largely ceased - only took place twice. When they did take place, several key 

stakeholders failed to attend. During 2020, lists of hate crime cases were 

also not updated properly, and information on outstanding cases or cases 

                                                        
27 Available at: https://www.nationallgbtitaskteam.co.za/images/Resources/NTT_TOR.pdf  
28 Available at: https://www.nationallgbtitaskteam.co.za/images/Resources/NIS.pdf  

https://www.nationallgbtitaskteam.co.za/images/Resources/NTT_TOR.pdf
https://www.nationallgbtitaskteam.co.za/images/Resources/NIS.pdf
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that were not moving as they should, were not being followed up.  

iii. However, when the RRT is functioning well, it is invaluable for its hands-

on, face-to-face meetings with all key stakeholders, where concerns are 

raised and the team goes through each hate crime case on a case list, broken 

down by province, and given the latest update on each case. In February 

2021, an update on pending hate crime cases was circulated to RRT 

members with SAPS following up and reporting again on cases, and the RRT 

had its first meeting of the year. It is hoped that the RRT would again 

perform better this year and receive more resources. 

iv. LGBTQI+ organisations can approach the RRT or the responsible contact 

(for example, SAPS or the NPA) when there are problems with cases, and 

they will investigate these matters and respond. At times, the RRT is 

efficient at responding quickly and there have been some good outcomes 

when prior to each meeting, a representative from the DOJCD contacts each 

case Investigating Officer and/or state prosecutor to get an update. In this 

way, courts and SAPS are aware that these cases are being monitored. 

v. However, it is concerning that very few hate crimes against LGBTQI+ 

people are reported to the RRT, which means that it is hampered in making 

a significant impact to address hate crime cases nationally. Cases often do 

not reach the RRT due to the dysfunctionality of many Provincial Task 

Teams and lack of resources of many LGBTQI+ organisations, especially 

largely unfunded community-based organisations, and groups, including 

those in rural areas. It is generally only the more well-resourced urban 

organisations who participate in the PTTs, and therefore also in the RRT 

and NTT. In provinces with more functional PTTs, more cases are actively 

reported and followed up on. Given that many areas of South Africa do not 

have active and well-resourced LGBTQI+ organisations or groups, and 

magistrates, prosecutors and investigating officers are often not trained, 

knowledgeable or sensitised about SOGIESC issues, many hate crime cases 

would not be recognised or reported as such. Secondary victimisation at 

the hands of the criminal justice system also remains common.  

vi. A process is underway to revise the RRT Terms of Reference29 to ensure 

greater accountability and address non-attendance by members, as well as 

broaden its scope to include issues of discrimination based on SOGIESC, 

and to expand its membership to include other responsible government 

departments and Chapter 9 institutions. 

g. Each of the nine provinces in South Africa should have a functional Provincial Task 

Team (PTT) on Gender and Sexual Orientation-Based Violence Perpetrated against 

LGBTI Persons. Each PTT must ensure at a provincial level that prevention efforts 

take place and that hate crime cases are monitored. However, like the NTT and 

RRT, PTTs have been hampered by problems of limited capacity, lack of funding 

and resources, erratic attendance, representational issues and dysfunctionality. 

This has been exacerbated by the Covid-19 pandemic and the fact that the NTT has 

not been meeting in 2020. PTT representatives must attend NTT meetings and 

PTTs are held accountable by the NTT on workplans, budgetary obligations and 

                                                        
29 Available at: https://www.nationallgbtitaskteam.co.za/images/Resources/RRT-ToRs.pdf  

https://www.nationallgbtitaskteam.co.za/images/Resources/RRT-ToRs.pdf
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reporting, and ensuring that they carry out meaningful work. In the absence of NTT 

meetings, the PTTs also largely stopped meeting and carrying out work. 

h. LGBTQI+ civil society organisations have been taking up the ineffectiveness and 

collapse of the LGBTI National Task Team, Rapid Response Team and Provincial 

Task Teams in a formal letter to the DOJCD in November 2020, as well as raised 

these and other issues at the NTT National Intervention Strategy Workshop in 

December 2020. The Department responded to the letter in March 2021, noting 

the matters raised with grave concern and undertook to address them via the 

National Task Team with the full support of the Department, as well as announced 

a couple of initial and planned steps, which include the transfer of the 

Department’s LGBTI Programme to its Court Services branch. Progress in 

addressing all the matters raised will need to be monitored. 

 

Question 2:  

Part 1: Has the State ratified, signed, or adhered regional or international human rights 

treaties, declarations, programs or policies or any other international instruments aiming to 

address violence and discrimination based on sexual orientation and gender identity that 

involve the implementation of a gender framework (for example gender theory, gender-based 

approaches, gender perspective, gender mainstreaming)? 

 

International and regional human rights instruments aimed at addressing violence and 

discrimination against persons based on their sexual orientation and gender Identity 

 

40. Constitution of the Republic of South Africa, 1996 

a. It is important to note that section 39(2) of the South African Constitution prescribes 

the use of international law when interpreting rights contained in the Bill of Rights to 

promote its spirit, purport and objects.  

b. Section 233 of the South African Constitution mandates courts to prefer 

interpretations of legislation That are consistent with international law over those that 

are inconsistent. International law therefore plays a critical role in the interpretation 

of rights related to SOGIESC in South Africa 

 

41. Applicable international law instruments: 

a. The International Covenant on Civil and Political Rights (ICCPR), ratified on 10 

December 1998.  

b. The International Covenant on Economic, Social and Cultural Rights (ICESCR), ratified 

on 12 January 2015.  

c. Convention on the Elimination of All Forms of Discrimination against Women 

(CEDAW), ratified on 15 December 1995.  

d. 1951 Convention Relating to the Status of Refugees (Refugee Convention) the 1967 

Protocol Relating to the Status of Refugees (Refugee Protocol), ratified on 12 January 

1996. 

e. Convention on the Rights of the Child (CRC) ratified 16 June 1995. 

42. Applicable regional human rights instruments: 

a. African Charter on Human and Peoples’ Rights (ACHPR) signed and ratified on 9 July 

1996.  
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i. Unlike under, for example, the ICCPR and the ICESCR, sexual orientation and 

gender identity has not yet been established as prohibited grounds of 

discrimination under the ACHPR. This can be attributed to cultural and 

political factors within the African Union. 

ii. Despite this, the African Commission has expressed concern over 

discrimination and violence perpetrated against sexual minorities in 

numerous concluding observations.30 The African Commission has, 

furthermore, twice referred to sexual orientation as a prohibited ground of 

discrimination in its communications. However, it should be noted that 

these were obiter statements.31  

iii. In its “Principles and Guidelines on the Implementation of Economic, Social 

and Cultural Rights in the African Charter on Human and Peoples’ Rights”, 

the African Commission lists sexual orientation as a prohibited ground of 

discrimination. Moreover, sexual minorities are included as vulnerable and 

disadvantaged groups “who have faced and/or continue to face significant 

impediments to their enjoyment of economic, social and cultural rights”.32 

States must adopt special measures to ensure that these persons can enjoy 

their rights in the same way as others. 

iv. Similarly, sexual orientation is also listed as a prohibited ground of 

discrimination in General Comment 4 of the African Commission.33 

Significantly, gender identity is also explicitly referred to. General Comment 

4 deals with the right to redress for victims of degrading treatment, which 

includes gender-based violence. 

v. The African Commission has also published Guidelines on Combating Sexual 

Violence.34 Importantly, the Guidelines recognise that persons with non-

heteronormative sexual orientations or gender identities have an increased 

risk of sexual violence. In this regard, states should adopt measures that 

address the causes of sexual violence, including addressing: “[S]exist and 

homophobic discrimination, patriarchal preconceptions and stereotypes 

about women and girls … [or] based on gender identity, real or perceived 

sexual orientation … or certain preconceptions of masculinity and virility”. 

vi. The two most important sources that can be used to show support for 

prohibiting discrimination based on sexual orientation or gender identity by 

the African Commission is Resolution 275 and the Joint Thematic Dialogue 

on Sexual Orientation, Gender Identity and Intersex Related Issues published 

                                                        
30 See, for example: African Commission “Concluding Observations and Recommendations – Malawi: Initial & Combined 
Periodic Reports, 1995-2013” (Adopted at the 57th Ordinary Session, 4-18 November 2015); African Commission 
“Concluding Observations and Recommendations – Namibia: 6th Periodic Report, 2011-2014” (Adopted at the 20th 
Extraordinary Session. 9-18 June 2016); African Commission “Concluding Observations and Recommendations – South 
Africa: 2nd Periodic Report, 2003-2014” (Adopted at 20th Extraordinary Session 9-18 June 2016). 
31 Zimbabwe Human Rights NGO Forum v Zimbabwe (Communication 245/02) [2006] ACHPR 73 (25 May 2006); 
Zimbabwe Lawyers for Human Rights & Associated Newspapers of Zimbabwe v Zimbabwe (Communication 284/03) [2009] 
ACHPR 97 (3 April 2009). 
32 African Commission “Principles and Guidelines on the Implementation of Economic, Social and Cultural Rights in the 
African Charter on Human and Peoples’ Rights” (2010). 
33 African Commission “General Comment 4 on the African Charter on Human and Peoples’ Rights: the right to redress 
for victims of torture and other cruel, inhuman or degrading punishment or treatment (Article 5)” (Adopted, 4 March 
2017). 
34 African Commission “The Guidelines on Combating Sexual Violence and its Consequences in Africa” (Adopted, 5 
November 2017). 
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with the United Nations and the Inter-American Commission of Human 

Rights.35 

vii. South Africa’s contribution to protecting persons from discrimination and 

violence based on their SOGI under the ACHPR can be traced to the state 

hosting the first regional African seminar addressing violence and 

discrimination based on gender identity, expression and sexual orientation. 

The seminar resulted in the Ekurhuleni Declaration, which calls for states to 

ensure that they not perpetuate such violence and discrimination directly 

or indirectly.36 

b. Protocol to the Charter on Human and Peoples’ Rights on the Rights of Women in 

Africa (Maputo Protocol), signed and ratified on 16 March 2004.  

i. Like the ACHPR, the Maputo Protocol also does not explicitly list sexual 

orientation of gender identity as prohibited grounds of discrimination. 

ii. However, in General Comment 2, the African Commission explained that 

discrimination based on, for example, sex, sexuality, and sexual orientation 

intersects and prevents women from realising their rights.37 

43. Applicable sub-regional human rights instrument: SADC Protocol on Gender and 

Development  

a. The Protocol entered into force on 22 February 2013 and aims to “provide for the 

empowerment of women, to eliminate discrimination and to achieve gender equality 

and equity through the development and implementation of gender responsive 

legislation, policies, programmes, and projects”, amongst others.38 

b. It provides broad definitions of discrimination, gender, equality, gender-based 

violence, gender equality, gender equity, gender mainstreaming, gender stereotypes, 

gender sensitive, sex, and sexual harassment.  

c. It is concerning that, despite these definitions, no reference is made to sexual 

orientation or gender identity. Nonetheless, there is room for an argument that the 

definitions included under Article 1 can be interpreted to include protection against 

discrimination based on SOGI.  

d. The SADC Gender and Development Monitor published a report in 2016 on the 

progress made by member states towards the goals of the Protocol. The report covers 

a wide range of topics. It primarily focuses on women and does not refer to sexual 

education or gender identity.39  

44. Applicable international soft law: 

a. We also note that the Yogyakarta Principles: Principles on the Application of 

International Human Rights Law in Relation to Sexual Orientation and Gender Identity 

together with its supplement binds the state in its application and implementation of 

international human rights law in relation to sexual orientation and gender identity 

                                                        
35 African Commission “Resolution on Protection against Violence and other Human Rights Violations against Persons 
on the basis of their real or imputed Sexual Orientation or Gender Identity” (Adopted at the 55th Ordinary Session, 28 
April-12 May 2014); African Commission, IACmHR, UN “Joint Thematic Dialogue on Sexual Orientation, Gender Identity 
and Intersex Related Issues” (2018). 
36 Available at: https://www.oursplatform.org/wp-content/uploads/EKURHULENI-DECLARATION-FINAL.pdf.   
37 African Commission “General Comment 2 on Article 14.1 (a), (b), (c) and (f) and Article 14. 2 (a) and (c) of the Protocol 
to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa” (28 November 2011). 
38 Available at: https://www.sadc.int/files/8713/5292/8364/Protocol_on_Gender_and_Development_2008.pdf.  
39 Available at: https://www.sadc.int/files/8415/0340/7935/SGDM_2016_ENGLISH.pdf.  

https://www.oursplatform.org/wp-content/uploads/EKURHULENI-DECLARATION-FINAL.pdf
https://www.sadc.int/files/8713/5292/8364/Protocol_on_Gender_and_Development_2008.pdf
https://www.sadc.int/files/8415/0340/7935/SGDM_2016_ENGLISH.pdf
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and have now been applied in our local courts in promoting the right to equality, 

dignity, gender expression and privacy.40 

b. The adoption of the Beijing Declaration and its Platform for Action (BPFA) in 1995 by 

South Africa entrenches key commitments for the state to comply with. The BPFA 

champions for women empowerment and acknowledges that women empowerment 

and women’s rights is a necessity for the advance of all humanity.41  

 

PART 2: has the State carried out evaluations, assessments or evidence-gathering about the 

impact of the implementation of such actions and, if so, what are the main trends identified? if 

that is not the case, please provide information as to the reasons. 

45. ICCPR 

a. South Africa submitted their initial report for consideration at the Human Rights 

Committee’s (HRC) March 2016 meeting, with Concluding Observation adopted on 23 

March 2016.  

b. The HRC commended the establishment in 2011 of a national task team that focuses 

on discrimination based on SOGIE, as well as the launch of the National Intervention 

Strategy for Lesbian, Gay, Bisexual, Transgender and Intersex Sector in 2014. 

c. The HRC, nonetheless, expressed concern over the considerable domestic and gender-

based violence perpetrated, which is exacerbated by SOGI-based discrimination and 

stigma. 

d. In this regard, the HRC recommended that the state “ensure adequate training for law 

enforcement and health service personnel regarding domestic and gender-based 

violence, and violence based on sexual orientation and gender identity”.42 

e. No subsequent report has been submitted by South Africa. Thus, it is unclear whether 

and how the state has addressed this.  

46. CRC 

a. In its 2016 Concluding Observations, the CRC Committee expressed concern over 

discrimination faced by children based on their SOGI. In this regard, the CRC 

Committee recommended that the state “place strong focus on the eradication of 

structural inequality and discrimination in all legislative, policy, and programmatic 

measures to advance the rights of the child, paying particular attention to … lesbian, 

gay, bisexual, transgender, and intersex children”. Moreover, the state should take 

steps to eradicate discriminatory gender stereotyping and discrimination through 

education.43 

b. No subsequent report has been submitted by South Africa. Thus, it is unclear whether 

and how the state has addressed this. However, the new comprehensive sexuality 

education programme, discussed below, that is piloted in numerous provinces can be 

viewed as complying with this recommendation. 

                                                        
40 Yogyakarta Principles: Principles on the Application of International Human Rights Law in Relation to Sexual 
Orientation and Gender Identity, 2007. http://www.yogyakartaprinciples.org/; see application of principles at 
September v Subramoney NO and Others (EC10/2016) [2019] ZAEQC 4 available at 
http://www.saflii.org/za/cases/ZAEQC/2019/4.html  
41 GCE’s South Africa’s Compliance with the Beijing Declaration and Platform for Action available at 
https://static.pmg.org.za/150304beijing.pdf  
42 Human Rights Committee “Concluding observations on the initial report of South Africa” (27 April 2016) 
CCPR/C/ZAF/CO/1. 
43 Committee on the Rights of the Child “Concluding observations on the second periodic report of South Africa” (27 
October 2016) CRC/C/ZAF/CO/2. 

http://www.yogyakartaprinciples.org/
http://www.saflii.org/za/cases/ZAEQC/2019/4.html
https://static.pmg.org.za/150304beijing.pdf
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47. ACHPR and the Maputo Protocol 

a. States parties to the ACHPR and the Maputo Protocol submit one report in respect of 

both instruments.  

b. The last report by South Africa was submitted on 5 December 2015, with Concluding 

Observations being adopted during April 2016. 

c. In this report, the African Commission expressed concerned over the “discrimination, 

homophobia, and prejudice against homosexuals resulting in murder and violence 

against homosexuals despite the existence of legal frameworks”, as well as regarding 

the fact that corrective rape is not specified as a sexual offense under the Sexual 

Offences and Related Matters Act.  

d. In light hereof, the African Commission recommended that the state “strengthen 

legislative and other measures aimed at combating discrimination and homophobia” 

and “speed up the enactment of the Hate Crimes Bill to criminalise corrective rape”.  

e. It should be noted that the Prevention and Combating of Hate Crimes and Hate Speech 

Bill44 was published on 29 March 2018. The Bill defines a hate crime as an offence that 

is motivated by prejudice or intolerance towards the victim based on their gender or 

gender identity, sex, which includes intersex, or sexual orientation, amongst others.  

f. No subsequent report has been submitted by South Africa, meaning that the state has 

not addressed whether or how it has addressed the concerns raised. Moreover, the 

state is overdue on three reports under Article 62 of the ACHPR.  

48. The South African state regularly misses its deadlines for submitting reports to treaty bodies. 

This can be perceived as the state not taking its human rights commitments under international 

instruments seriously. 

Question 3: 

What kinds of information and data are collected by States to identify forms of violence and 

discrimination faced by people based on sexual orientation and gender identity? Is the data 

designed to capture causes and patterns of violence and discrimination against lesbians, gay 

men, bisexual women, bisexual men, trans women, trans men, and gender diverse persons?  

 

o Does this data collection take an intersectional approach (for example, 

connecting an individual’s multiple social categories to enable more precise 

analysis (e.g., collecting data about LGBT persons by identities such as race, age, 

national status and ethnicity)? 

o Does the data include information on the relationship between victims and 

perpetrators? 

 

49. Data collected and information displayed in respect to national crime statistics are collected 

and recorded by crime category e.g., rape, sexual assault, murder etc, and the period for which 

the data was reported and collected e.g., year.45  

a. However, statistics on crimes are not broken down into subcategories to focus on 

forms of violence and discrimination based on sexual orientation, gender identity, 

gender expression or sex characteristics.  

                                                        
44 Available at: https://pmg.org.za/bill/779/  
45 SAPS Website crime statistics 2019-2020 

https://pmg.org.za/bill/779/
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b. Further, the Statistics South Africa, the national statistics service, victims of crime 

survey reflect statistics on a specific crime and are collected only from a binary 

breakdown of information, i.e., the indicator ‘sex’ being either Male or Female.46  

50. When evaluating the state’s collection of data, one finds that diverse sexual orientation, gender 

identity and expression and sex characteristics are excluded from the main and largest crime 

reports in South Africa.  

51. Currently crimes are simply recorded as rape or assault, with no reference to neither gender, 

gender identity, sexual orientation or sex characteristics of the victim. There is hate crime 

legislation that would link the motive of the crime to hatred or bias against LGBTI persons. The 

Hate Crimes Working Group is advocating for Hate Crime legislation, and has been for years, 

but the government has been delaying adopting hate crime laws. Data on hate crimes are not 

systematically collected due to the lack of hate crimes legislation which could mandate the 

records of such crimes. 

52. These findings relating to data disaggregated statistics were echoed by the United Nations 

Special Rapporteur on violence against women, its cause and consequences. After a country 

mission, she expressed concern on data collection pertaining to violence against women. She 

recommended that the state expand the collection of data to all forms of violence which includes 

violence against women and all other types of sexual offences under the Sexual Offences Act 

(SOA). She also noted that data should include details on the indicators of sex, age, sexual 

orientation, disability and importantly the relationship between the perpetrator and the 

victim.47      

53. As mentioned above, the National Task Team (NTT) was formed and mandated by the 

Department of Justice and Constitutional Development to develop a National Intervention 

Strategy addressing ‘corrective rape’ and more broadly violence against LGBTI persons.  Its 

mandate is to correlate with various departments which focus on addressing violence against 

LGBTI people and monitor cases.48 Although some achievements were made, the NTT continues 

to struggle to meet its core objectives because it is largely absent and invisible. 

54. As mentioned before, the national Rapid Response Team (RRT) was established by the Working 

Group of the NTT to monitor and fast track pending and reported hate crime cases against 

LGBTI persons in the criminal justice system. Progress on these cases is discussed at RRT 

meetings that should be taking place monthly, and case statistics are also to be reported to the 

NTT at quarterly NTT meetings. The only statistics we were able to find publicly available was 

from an article using an unpublished presentation of July 2018 from the National Task Team. 

This article shows several documented cases reported within each province. The article notes 

that the ‘figures are a combination of documentation processes from various NGO’s, 

government institutions, and alliances.’49  

                                                        
46Governance, public safety and justice survey GPSJS 2019/20 statistical release. Available at: 
http://www.statssa.gov.za/publications/P0340/P03402020.pdf  
47 UN Human Rights Council, Report of the Special Rapporteur on violence against women, its causes and consequences on 
her mission to South Africa, 14 June 2016, A/HRC/32/42/Add.2, available at: 
https://www.refworld.org/docid/57d90a4b4.html  [accessed 5 March 2021] 
48 Measurement of progress with the implementation of the National Development Plan (NDP): A six-year analysis. 
Available at:  https://www.nationalplanningcommission.org.za/Publications_Reports     
49 Data Collection and Reporting on Violence Perpetrated Against LGBTQI Persons in Botswana, Kenya, Malawi, South 
Africa and Uganda: A report prepared for the Arcus Foundation.  2019. Arcus Foundation & Iranti, p.63. 
Available at: www.arcusfoundation.org/wp-content/uploads/2020/04/Iranti-Violence-Against-LGBTQI-Persons-in-
Botswana-Kenya-Malawi-South-Africa-Uganda.pdf  

http://www.statssa.gov.za/publications/P0340/P03402020.pdf
https://www.refworld.org/docid/57d90a4b4.html
https://www.nationalplanningcommission.org.za/Publications_Reports
http://www.arcusfoundation.org/wp-content/uploads/2020/04/Iranti-Violence-Against-LGBTQI-Persons-in-Botswana-Kenya-Malawi-South-Africa-Uganda.pdf
http://www.arcusfoundation.org/wp-content/uploads/2020/04/Iranti-Violence-Against-LGBTQI-Persons-in-Botswana-Kenya-Malawi-South-Africa-Uganda.pdf
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55. As mentioned above, the most recent update on pending hate crime cases was circulated to RRT 

members prior to the RRT meeting of February 2021. These consist of about 40 cases from 

seven provinces, ranging from 2010 to 2021, and include murder; murder and robbery; murder, 

kidnapping and robbery; attempted murder; rape; rape and kidnapping; sexual assault; and 

assault GBH. 

56. Given the widespread violence targeting people of diverse SOGIESC, the above figures certainly 

do not give an accurate overall picture of the extent of violence experienced by any measure.  

57. It is important to note that statistics on hate-motivated violence such as so-called ‘corrective 

rape’ are also difficult to detect due to victims’ reluctance to report their sexual orientation, 

gender identity, gender expression and/or sex characteristics to police for fear of secondary 

victimisation, making it difficult to record these cases accurately.50  

58. Ignorance about hate crime based on SOGIESC, as well as homophobia, transphobia and 

intersexphobia prevalent among police and wider society, also makes it likely that even if 

victims report does give the necessary details to identify hate crime based on their SOGIESC, 

this may not be captured as such. As mentioned above, lack of functionality of Provincial Task 

Teams and challenges of capacity among LGBTQI+ organisations and groups, especially in 

remote and rural areas, also contribute to the low number of cases reaching the RRT. 

                                                        
50 UN Human Rights Council, Report of the Special Rapporteur on violence against women, its causes and consequences on 
her mission to South Africa, 14 June 2016, A/HRC/32/42/Add.2, available at: 
https://www.refworld.org/docid/57d90a4b4.html [accessed 5 March 2021] 

https://www.refworld.org/docid/57d90a4b4.html
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59. The Word template used by the RRT to report progress on cases of hate crime against LGBTI 

individuals, captures the case number, brief facts and progress on each case. Although the brief 

facts about a case may refer to a victim having been targeted because they are gay, lesbian or 

transgender, and there are references to sexual orientation and homophobia, cases are not 

systematically classified under the categories of hate crime based on sexual orientation, gender 

identity, gender expression and/or sex characteristics, respectively. Nor does it seem that the 

number of victims in the different groups of lesbian, gay, bisexual, transgender and intersex 

persons, respectively, are being consciously tracked and disaggregated.  

60. Granted that LGBTQI+ and SOGIESC disaggregation may be a complex exercise, since a victim 

may belong to more than one group and be targeted on more than one of these grounds, and 

SOGIESC categories are not generally understood by the public. But the criminal justice system, 

as well as civil society organisations, needs to improve its understanding of these categories 

and be more consistent in how the details of cases are captured. This would avoid misgendering 

and misrepresentation of victims, of which there have been some examples in the RRT case 

reporting.  

61. Better understanding of SOGIESC categories, would enable more accurate capturing of causes 

and patterns of violence and discrimination. It would be valuable if statistics could be made 

publicly available on a quarterly or at least annual basis, for instance on the NTT website,51 

which has not been updated for several years.  

62. Better understanding and capturing of hate crime based on SOGIESC would also enable better 

judgments that serve the realisation of the SOGIESC rights of LGBTQI+ people. It would help to 

prevent instances of biased judgments like the so-called ‘gay panic’ mitigation case (Durban 

High Court, 28 February 2019), where a judge passed a homophobic judgment by taking fear of 

homosexuality into account in mitigation of sentence.52 Bad judgments like these illustrate the 

importance of providing SOGIESC training to judges and prosecutors, and highlight a 

shortcoming in the Prevention and Combating of Hate Crimes and Hate Speech Bill, which does 

not provide for enough training and resources for those who will be implementing the law once 

it is passed.  

63. The brief facts of a case recorded on the above-mentioned RRT template may also include 

known details about the age, gender and race of the victim and relationship to perpetrators, as 

well as other details about the victim, the perpetrators, and the circumstances and nature of the 

hate crime. However, details are not consistently provided in a systematic way, nor analysed as 

part of an intersectional approach. There is a need for designing a better Word template, or 

preferably a more sophisticated data collection system for the capturing of hate crime, which 

would enable such analysis as part of ongoing research. This would require funding, resources 

and training of SAPS in accurate and comprehensive capturing of the cases. 

 

Question 4: 

Part 1: Is comprehensive sexuality education taught in schools? Part 2: if yes, please provide 

information as to the respective programs. Please provide examples (e.g., copies of curricula, 

citations to policies). If not, are there efforts deployed by the State to establish and promote 

comprehensive sexual education, which incorporates diverse sexual orientation and gender 

                                                        
51 Available at: https://www.nationallgbtitaskteam.co.za/ 
52  Davis, R. 2019. Shocking sentence in KZN culpable homicide case suggests ‘gay panic’ defence is alive and well. Daily 
Maverick, 5 March 2019. Available at: https://www.dailymaverick.co.za/article/2019-03-05-shocking-sentence-in-kzn-
culpable-homicide-case-suggests-gay-panic-defence-is-alive-and-well/  

https://www.nationallgbtitaskteam.co.za/
https://www.dailymaverick.co.za/article/2019-03-05-shocking-sentence-in-kzn-culpable-homicide-case-suggests-gay-panic-defence-is-alive-and-well/
https://www.dailymaverick.co.za/article/2019-03-05-shocking-sentence-in-kzn-culpable-homicide-case-suggests-gay-panic-defence-is-alive-and-well/
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identity perspectives? What have been the obstacles to adopt such policies or programs? Also, 

is the State adopting any alternative measures?  

 

4.  Comprehensive sexuality education in South African schools 

 

Comprehensive sexuality education 

 

64. South African education is organised by the National Curriculum and Assessment Policy 

Statement (“CAPS”).  

65. CAPS sets out approved school subjects, the number of subjects that should be offered to 

learners per grade, the requirements that learners should meet to be promoted to the next 

grade or level and standardises assessments.53 

66. Comprehensive Sexuality Education (“CSE”) is taught in South African schools. CSE has been 

part of the Life Orientation and Life Skills school subjects since 2000 and aims “to ensure that 

learners do not get confusing and misleading messages on sex, sexuality, gender, and 

relationships”.54  

67. More recently, the Department of Basic Education has developed scripted lesson plans (“SLPs”) 

on CSE that are being tested in schools in five provinces, namely Free State, Gauteng, Kwa Zulu-

Natal, Mpumalanga and the Western Cape.55   

68. Importantly, it seems that there is no intention to make the use of the SLPs compiled by the 

Department of Basic Education mandatory.56 This can be interpreted as meaning that schools 

may still choose the materials that they want to use to teach sexuality education, if it complies 

with the broader outcomes defined by CAPS. 

69. The SLPs are geared towards Grades 4 – 12 (aged 9 – 18+). Learners and educators can access 

workbooks and guides on the Department of Basic Education’s webpage.57  

70. The SLPs cover a variety of topics related to teaching learners about diverse SOGIESC. Some 

topics covered include:  

 

Grade 6: Relationship between bullying and gender-based violence. Defining and discussion 

gender equality, gender stereotyping, and sexism.  

 

Grade 7: Difference between sex, gender, and sexual orientation.  

 

Grade 8: Comprehensive glossary of terms, including biological sex, bisexual, gender, gender 

identity, homosexual, sex, sexual identity, sexual orientation, sexuality, and transgender. 

Lessons on healthy and unhealthy messaging about gender.  

 

                                                        
53 Department of Basic Education “Curriculum Assessment Policy Statements (CAPS)” Department of Basic Education 
(2021), available at: https://www.education.gov.za/Curriculum/CurriculumAssessmentPolicyStatements 
(CAPS).aspx (accessed 09-03-2021).  
54 Department of Basic Education “Sexuality Education in Life Skills” Department of Basic Education (2021), available at: 
https://www.education.gov.za/Home/ComprehensiveSexualityEducation.aspx (accessed 09-03-2021). 
55 “Sexuality Education in Life Skills”, available at: https://www.education.gov.za/Home/Comprehensive 
SexualityEducation.aspx.  
56 Minister of Basic Education “Question NW365 to the Minister of Basic Education” Parliamentary Monitoring Group (24-
03-2020), available at: https://pmg.org.za/committee-question/13165/ (accessed 09-03-2021). 
57 “Sexuality Education in Life Skills”, available at: https://www.education.gov.za/Home/Comprehensive 
SexualityEducation.aspx.  For ease of reference, the SLPs have been included in this submission. 

https://www.education.gov.za/Home/ComprehensiveSexualityEducation.aspx
https://pmg.org.za/committee-question/13165/
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Grade 10: Understanding sexual interest, which also includes engaging with concepts of 

gender and sex, covering transgender and intersex.  

 

Grade 11: Lessons on gender, power, and violence, which includes scenarios of a transgender 

person that learners must engage with.   

 

71. It is helpful that “educators are guided by scripted lessons plans that empower them to discuss 

topics that could otherwise be found to be uncomfortable”.58  

72. Considering the content of the SLPs, it ensures that learners and educators are taught diverse 

SOGIESC. This enables learners to unpack the impact of heteronormativity on all aspects of life, 

and teaches them to respect all persons, regardless of their SOGIESC.  

 

The National Adolescent Sexual and Reproductive Health and Rights Framework Strategy  

 

73. The National Adolescent Sexual and Reproductive Health and Rights Framework Strategy 

(“SRHR Framework”) was adopted by the Department of Social Development in 2015.59 It 

presents a framework and strategy for 2014-2019. There has been no update to the document 

after 2019. 

74. The SRHR Framework defines sexual and reproductive health and rights (“SRHR”) as:  

 

“[T]he rights of all people, regardless of their nationality, age, sex, gender, health or HIV 

status, to make informed and free choices about their own sexuality and reproductive well-

being, on condition that these decisions do not infringe on the rights of others. This includes 

the right to access education and information, services and health care on SRHR”.60  

 

75. Significantly, the SRHR Framework draws attention to the importance of developing an 

inclusive agenda for the promotion of SRHR, one that specifically includes “underserved 

groups” such as members of the LGBTI community.61   

76. It includes progressive definitions of sex, gender, sexuality, and sexual orientation.62 However, 

it is concerning that gender identity is only mentioned in relation to sexuality; it illustrates the 

conflation of sex, gender, and sexual orientation.63 

77. One of the priorities and objectives of the SRHR Framework is to develop innovative approaches 

to comprehensive SRHR information and education. This includes, for example, developing a 

comprehensive and inclusive sexuality education curriculum which draws from international 

best practices, as well as increasing awareness and providing “non-conflicting, gender sensitive, 

culturally appropriate and positive SRHR messaging to adolescents”.64  

                                                        
58 “Sexuality Education in Life Skills”, available at: https://www.education.gov.za/Home/Comprehensive 
SexualityEducation.aspx.  
59 Department of Social Development “National Adolescent Sexual and Reproductive Health and Rights Framework 
Strategy: 2014-2019” (19-11-2015), available at: http://srjc.org.za/wp-content/uploads/2019/10/02-National-
Adolescent-Sexual-and-Reproductive-Health-and-Rights-Framework-Strategy-pdf-003.pdf (accessed 09-03-2021). 
60 P.6. 
61 P.6. 
62 P.17-19. 
63 P.18. According to SRHR, sexuality “encompasses sex, gender identities and roles, sexual orientation, eroticism, 
pleasure, intimacy, and reproduction … [w]hile sexuality can include all of these dimensions, not all of them are always 
experiences or expressed”. 
64 P.30. 

http://srjc.org.za/wp-content/uploads/2019/10/02-National-Adolescent-Sexual-and-Reproductive-Health-and-Rights-Framework-Strategy-pdf-003.pdf
http://srjc.org.za/wp-content/uploads/2019/10/02-National-Adolescent-Sexual-and-Reproductive-Health-and-Rights-Framework-Strategy-pdf-003.pdf
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78. The SRHR Framework lists numerous intended outcomes, two of which are of relevance in 

relation to learners with non-heteronormative SOGIESC.   

 

16.1. It seeks to “[inculcate] a core value system that does not ascribe to gender stereotyping 

or other prejudices but instead promotes and emphasizes non-discriminatory 

attitudes”.65  

16.2. It aims to “[equip] adolescents with a sense of inner-belief, self, and mutual respect 

where an understanding [of] their own sexuality and that of others regardless of 

gender, gender identity, gender expression, [and] sexual orientation … is deepened and 

respected”.66  

79. Despite its progressive aims, it is unclear how the SRHR Framework has been implemented, if 

at all.  

 

Obstacles to comprehensive sexuality education: pushback from individuals, communities, and 

organisations 

 

80. There has been pushback from parents, teachers, schools, religious bodies and civil society 

against Comprehensive Sexuality Education.  

81. The pushback primarily stems from the idea that parents and guardians are responsible for 

sexuality education based on their own religious convictions and moral values.67 

82. Other concerns raised include that:68 

 

20.1. There was insufficient consultation with key stakeholders in drafting the curriculum 

on CSE. 

20.2. It is age inappropriate. 

20.3. It can sexualise children and promote unsafe sexual behaviour. 

20.4. It undermines parents’ role in educating their children and is also in conflict with the 

prior right of parents in respect of the moral and religious education of their children. 

20.5. The curriculum is Western, and is, as such, inappropriate for the African context. 

20.6. It contradicts South African cultural values. 

 

                                                        
65 P.33. 
66 P.33. 
67 See, for example: Michael Swain “New CSE Curriculum Mired in Controversy” FOR SA (publication date unknown), 
available at: https://forsa.org.za/new-cse-curriculum-mired-in-controversy/ (accessed 09-03-2021);  Michael Swain 
“Controversial sex-ed content to be rolled out in public schools, revealed” FOR SA (24-10-2019), available at: 
https://forsa.org.za/press-release-controversial-sex-ed-content-to-be-rolled-out-in-public-schools-revealed/ (09-03-
2021); Nicola de Jager “What does sexuality education say about the role of the state in South Africa?” Daily Maverick (28-
11-2019), available at: https://www.dailymaverick.co.za/article/2019-11-28-what-does-comprehensive-sexuality-
education-say-about-the-role-of-the-state-in-south-africa/ (accessed 09-03-2021); Stop CSE “Re: Serious concerns with 
proposed implementation of CSE in South African schools” (publication date unknown), available at: 
https://www.comprehensivesexualityeducation.org/wp-content/uploads/Letter-to-SA-Minister-of-Education.pdf 
(accessed 09-03-2021). 
68 “New CSE Curriculum Mired in Controversy”, available at: https://forsa.org.za/new-cse-curriculum-mired-in-
controversy/; “Controversial sex-ed content to be rolled out in public schools, revealed”, available at: 
https://forsa.org.za/press-release-controversial-sex-ed-content-to-be-rolled-out-in-public-schools-revealed/;  “What 
does sexuality education say about the role of the state in South Africa?”, available at: 
https://www.dailymaverick.co.za/article/2019-11-28-what-does-comprehensive-sexuality-education-say-about-the-
role-of-the-state-in-south-africa/ ; “Re: Serious concerns with proposed implementation of CSE in South African schools”, 
available at: https://www.comprehensivesexualityeducation.org/wp-content/uploads/Letter-to-SA-Minister-of-
Education.pdf  (accessed 09-03-2021). 

https://forsa.org.za/new-cse-curriculum-mired-in-controversy/
https://forsa.org.za/press-release-controversial-sex-ed-content-to-be-rolled-out-in-public-schools-revealed/
https://www.dailymaverick.co.za/article/2019-11-28-what-does-comprehensive-sexuality-education-say-about-the-role-of-the-state-in-south-africa/
https://www.dailymaverick.co.za/article/2019-11-28-what-does-comprehensive-sexuality-education-say-about-the-role-of-the-state-in-south-africa/
https://www.comprehensivesexualityeducation.org/wp-content/uploads/Letter-to-SA-Minister-of-Education.pdf
https://forsa.org.za/press-release-controversial-sex-ed-content-to-be-rolled-out-in-public-schools-revealed/
https://www.dailymaverick.co.za/article/2019-11-28-what-does-comprehensive-sexuality-education-say-about-the-role-of-the-state-in-south-africa/
https://www.dailymaverick.co.za/article/2019-11-28-what-does-comprehensive-sexuality-education-say-about-the-role-of-the-state-in-south-africa/
https://www.comprehensivesexualityeducation.org/wp-content/uploads/Letter-to-SA-Minister-of-Education.pdf
https://www.comprehensivesexualityeducation.org/wp-content/uploads/Letter-to-SA-Minister-of-Education.pdf
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83. Many of these concerns are misconceptions about CSE and have been addressed by the Minister 

of Basic Education.69 

84. In a letter addressed to the Minister of Education, Stop CSE, on behalf of its members and in 

association with the Protect Children South Africa Coalition, strongly oppose the proposed 

implementation of CSE, and requested that the Minister: 

 

“1.  Withdraw from the Eastern Southern Africa Commitment on CSE. (Several other African 

countries that did not understand the CSE agenda when they signed it are also now 

working toward withdrawing). 

2.  Abandon the controversial “National Adolescent Sexual and Reproductive Health and 

Rights (ASRHR) Framework Strategy”. 

3.  Withdraw all ongoing or intended programmes containing any and all elements of CSE. 

4.  Recognize and respect the rights of parents and guardians in guiding, shaping and 

influencing the education and especially the sex education of their children. 

5.  Ban the reintroduction of any and all harmful elements of CSE in its various formats from 

any curricula or programmes in South Africa. 

6.  Mainstream the promotion of abstinence (or a return to abstinence for sexually active 

youth) from all sexual behaviour as the expected standard for all South African children 

of minor age, throughout all sex education curricula. 

7.  Ensure that no South African public school shall include in any of its courses of study 

instruction which:  

a.  Normalizes sexual conduct between minors or uses examples depicting or 

describing children of minor age engaged in sexual conduct. 

b.  Suggests that any type of sexual conduct between minors can be safe or without 

risk. 

c.  Includes materials or content about masturbation or oral or anal sexual contact. 

d.  Includes materials or content that suggests that children of minor age have sexual 

rights beyond those related to protection from abuse. 

e.  Includes materials or content about gender identity theory including the following 

concepts: that gender or sex can be fluid or changeable; that gender or sex exists on 

a spectrum; that gender or sex is self-determined rather than biologically 

determined; that genders or sexes exist other than male or female; that teaches 

children to use female pronouns for males and vice versa. 

f.  Encourages children to identify according to their sexual preferences”.70 

 

85. The South African Teachers Union has also expressed concerns over CSE, stating that it is 

“inappropriate for pupils”, that “[c]hildren are definitely not ready for this stuff”, and that 

“teachers will also not be comfortable teaching the curriculum”. The Union indicated to its 

members that they should leave out the parts of the curriculum that they are uncomfortable 

                                                        
69 South African Government “Basic Education department rejects continues misleading reports on life orientation 
curriculum” South African Government (29-10-2019), available at: https://www.gov.za/speeches/basic-education-
rejects-misleading-reports-life-orientation-curriculum-29-oct-2019-0000# (accessed 09-03-2021). 
70 “Re: Serious concerns with proposed implementation of CSE in South African schools”, available at: 
https://www.comprehensivesexualityeducation.org/wp-content/uploads/Letter-to-SA-Minister-of-Education.pdf  
(accessed 09-03-2021). 

https://www.gov.za/speeches/basic-education-rejects-misleading-reports-life-orientation-curriculum-29-oct-2019-0000
https://www.gov.za/speeches/basic-education-rejects-misleading-reports-life-orientation-curriculum-29-oct-2019-0000
https://www.comprehensivesexualityeducation.org/wp-content/uploads/Letter-to-SA-Minister-of-Education.pdf
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with, and that it will support them if action is taken against them. However, simultaneously, it 

seems that the Union may support CSE if teachers receive training.71 
 

 

QUESTION 5: 

Are there examples where the concept of gender has been used in religious narratives or 

narratives of tradition, traditional values or protection of the family to hinder the adoption of 

legislative or policy measures aimed at addressing or eradicating violence and discrimination 

based on sex, gender, sexual orientation and gender identity?  

 

Overview  

 

86. As we have noted above, Section 9 of the South African Constitution protects persons from 

discrimination on the grounds of sex, gender, sexual orientation.  

87. Nonetheless, there has been instances where protection from discrimination on the grounds of 

gender and sexual orientation has been sought to be undermined based on religious narratives 

and convictions, as well as traditional conceptions of the family.  

88. This has been done to hinder the adoption of legislation and to prevent legislation from being 

amended.  

 

Civil Union Act 17 of 2006 

89. The Civil Union Act was enacted following the successful Constitutional challenge to the 

common law definition of marriage in Minister of Home Affairs and Another v Fourie and 

Another72 in 2005.  

90. The common law defines marriage as a union between one man and one woman to the exclusion 

of all others. The Marriage Act 25 of 1961 is shaped by the common law. As such, it is interpreted 

as excluding same-sex couples from getting married in terms of its provisions.  

91. The Constitutional Court declared that the common law definition of marriage to be 

“inconsistent with the Constitution and invalid to the extent that it fails to provide to same-sex 

couples the status and benefits coupled with responsibilities which it accords to heterosexual 

couples”.73 

92. The declaration of invalidity was, however, suspended for 12 months to allow Parliament to 

decide how they wanted to correct the defect and implement the change. 

93. Following the Constitutional Court’s judgement, Parliament proposed the Civil Union Bill.  

94. Provision was made for public participation, allowing persons to submit their submissions on 

the proposed Bill. In this context, some examples arose within which the concept of gender was 

used in religious narratives and/or the protection of the family to hinder the adoption of 

legislation: 

 

32.1. His People Christian Ministries: 

                                                        
71 Rudzani Matchili “Uproar over Comprehensive Sexuality Education” (29-10-2019) IOL, available at: 
https://www.iol.co.za/pretoria-news/uproar-over-comprehensive-sexuality-education-36192973 (accessed 09-03-
2021). 
72 (CCT 60/04) [2005] ZACC 19; 2006 (3) BCLR 355 (CC); 2006 (1) SA 524 (CC) (1 December 2005). 
73 Para 120. 

https://www.iol.co.za/pretoria-news/uproar-over-comprehensive-sexuality-education-36192973
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32.1.1. In their submission, they drew attention to their belief that “the consistent 

testimony of scripture is that homosexual behaviour is a violation of our 

created anatomical design and is sinful”.74 

32.1.2. They further called for a the “Protection of the Family and true Marriage” 

through a “constitutional amendment to protect the definition of Marriage as 

a legal covenant between one man and one woman, and its recognition as a 

key building block of our society, which requires special protection and 

promotion by the State for the welfare of all its citizens”.75 

 

32.2. Southern African Catholic Bishops Conference 

32.2.1. According to SACBS, “[b]ecause homosexual acts are against the natural law, 

homosexual unions are also contrary to this same law. They undermine the 

very nature of marriage and the family as ordained by the Creator of all, the 

One to whom all of us are ultimately responsible and to whom we will have to 

answer for our actions.” 76 

32.2.2. They further submitted that, “[a]cross cultures and different religious beliefs, 

marriage is the foundation of the family and these cultures and religions see 

marriage as a loving and lasting relationship between a man and a woman, a 

relationship that is open to new life and the future of the human race.”77 

32.2.3. This is another example of where the protection of family was used to hinder 

legislative processes to end discrimination based on sexual orientation. 

 

32.3. Muslim Judicial Council 

32.3.1. In their submission they argued that the “institution of marriage is the 

voluntary union of a man and a woman only.”78 

33. Ultimately, these objections were rejected in favour of a human rights-based approach which 

recognises the inherent human dignity and equal rights of all persons. 

  

Civil Union Amendment Act 8 of 2020 

34. The Civil Union Amendment Act was enacted in October 2020, and repeals Section 6 of the 

Civil Union Act.  

35. Section 6 of the Civil Union Act allowed state employed marriage officers to “object on the 

ground of conscience, religion, and belief to solemnizing a civil union between persons of the 

same sex”. Thus, state employed marriage officers could not be compelled to solemnize civil 

unions that they objected to. 

36. Section 6 is an example of how religious narratives have been allowed to justify 

discrimination against couples based on their sexual orientation. It left same-sex couples 

vulnerable to discrimination from state officials based on grounds of religion when seeking 

                                                        
74 A response by His People Christian Ministries (South Africa), available at: 
https://static.pmg.org.za/docs/2006/061016hispeople.htm (accessed 09-03-2021) 
75 A response by His People Christian Ministries (South Africa), available at: 
https://static.pmg.org.za/docs/2006/061016hispeople.htm. (accessed 09-03-2021) 
76 Southern African Catholic Bishops Conference submission to the portfolio committee on Home Affairs on the Civil Union 
Bill, available at: https://static.pmg.org.za/docs/2006/061016catholic.htm (accessed 09-03-2021) 
77 Southern African Catholic Bishops Conference submission to the portfolio committee on Home Affairs on the Civil Union 
Bill, available at: https://static.pmg.org.za/docs/2006/061016catholic.htm (accessed 09-03-2021) 
78 Muslim Judicial Council submission to the Portfolio committee on Home Affairs on the Civil Union Bill available at: 
https://static.pmg.org.za/docs/2006/061016mjc.pdf (accessed 09-03-2021) 

https://static.pmg.org.za/docs/2006/061016hispeople.htm
https://static.pmg.org.za/docs/2006/061016hispeople.htm
https://static.pmg.org.za/docs/2006/061016catholic.htm
https://static.pmg.org.za/docs/2006/061016catholic.htm
https://static.pmg.org.za/docs/2006/061016mjc.pdf
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to conclude same-sex marriages. The Bill was, therefore, introduced to eliminate the 

discrimination faced by same-sex couples. 

37. At the public participation stage, there were various individuals and organisations that 

advocated against the passing of the Bill based on that the Constitutional right to religious 

freedom allows marriage officials to refuse to solemnize same-sex marriages.  

38. Considering that the Civil Union Amendment Act has come into force, state marriage officials 

can no longer object to solemnizing same-sex marriages. As such, the Act no longer allows 

discrimination against same-sex couples in this regard. 

 

Social Inclusion in Education Working Group  

39. The Social Inclusion in Education Working Group (SIiEWG) was established by the 

Department of Education to address the concerns of transgender activists and parents 

regarding the inclusion of trans and gender diverse learners in schools.  

40. The SIiEWG consists of the Department, LGBTQI+ civil society organisations and allies, and 

parents of transgender and gender diverse learners. 

41. In 2020, the scope of the SIiEWG was expanded beyond a focus on transgender and gender 

diverse learners to establish ways in which to make schools more inclusive of all LGBTQI+ 

learners. In this regard, initiatives are underway to have the Department of Basic Education 

adopt national SOGIESC guidelines and policy to create a more inclusive school environment.  

42. Some of the SIiEWG meetings were attended by representatives of Cause for Justice,79 an 

organisation that opposes comprehensive sexuality education, challenges the rights of trans 

learners in schools, advocates for conscience objection to same-sex marriage, promotes 

inclusion of religion in schools and insists on severely restricting access to abortion, among 

others. 

 

 

Western Cape Education Department Guidelines 

43. The Western Cape Education Department (WCED) is in the process of developing guidelines 

to ensure inclusivity of learners with non-heteronormative sexual orientations, gender 

identities, expressions, and sexual characteristics (SOGIESC) in public schools.  

44. In general, the Guidelines were welcomed by the transgender community. However, there 

was a lot of pushback from religious organisations during the public participation meetings 

held by the WCED. 

45. During these meetings, Freedom of Religion SA (FORSA) argued that: 

45.1. The Guidelines should not be adopted as it forces teachers to communicate information 

that they disagree with and, as such, it is “in direct conflict with rights to freedom of 

conscience, belief, thought, opinion and speech”.  

45.2. “Privacy issues are also at stake, where schools are pushed towards requiring all school 

children to use sex-neutral bathrooms”.80  

45.3. Gender identity rights are not protected by the South African Constitution. 

45.4. Transgenderism is an ideology that is disputed by medical experts.81  

                                                        
79 Website: https://causeforjustice.org/  
80 FORSA’s WCED’s draft Guidelines on Gender Identity give serious cause for concern available at: 
https://forsa.org.za/wceds-draft-guidelines-on-gender-identity-give-serious-cause-for-concern/ (accessed 09-03-
2021) 
81 FORSA “WC Education Department Pushes Transgenderism in Public Schools”, available at: https://forsa.org.za/wc-
education-department-pushes-transgenderism-in-public-schools/ (accessed 10-03-2021). 

https://causeforjustice.org/
https://forsa.org.za/wceds-draft-guidelines-on-gender-identity-give-serious-cause-for-concern/
https://forsa.org.za/wc-education-department-pushes-transgenderism-in-public-schools/
https://forsa.org.za/wc-education-department-pushes-transgenderism-in-public-schools/
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46. Several parents, activists and non-profit organisations are working together with a priority 

to include LGBTQI+ youth and SOGIESC education in national policy and in schools. In the 

Western Cape province, Triangle Project, Women’s Legal Centre, Legal Resource Centre and 

Lawyers for Human Rights are working on guidelines with the Department of Education. 

47. At the time of writing, the WCED has not finalised the Guidelines. 

 

SOGIESC Compulsory Education in Kwa-Zulu Natal 

48. In KwaZulu-Natal, Same Love Toti, a local non-profit organisation, is advocating to make 

SOGIESC education compulsory in KwaZulu-Natal schools, which requires that the policy 

needs to be amended to make it compulsory. The Department of Basic education has optional 

material on homophobic bullying that is available to educators, but because of the stigma and 

misconceptions associated with sexual and gender diversity, teachers refuse to make use of 

it. It therefore becomes necessary to make it compulsory to use this material and to make all 

school material inclusive and affirming for gender and sexual minorities. At the time of 

writing negotiations are continuing.             

 

 

Question 6: 

Are there examples where a concept of gender has been used in religious, traditional, or 

indigenous narratives or values in a manner which promotes the acceptance of persons with 

diverse sexual orientations or gender identity, or protects LGBT individuals from violence and 

discrimination as well as covering a wider range of persons? 

 

95. Examples of groundbreaking engagement promoting acceptance of the LGBT community is the 

Other Foundation, which focuses to advance equality and freedom in Southern Africa through 

the lense of sexual orientation and gender identity. The organisation gathers support to defend 

and advance the human rights and inclusion of LGBTI persons. One of their initiatives took the 

form of a conference and workshop hosted in May 2015 titled the “‘Talking Back!’ Think Tank: 

LGTBIQ Identities and Queer Perspectives”. This initiative encouraged positive engagement 

between the Beyers Naude Centre for Public Theology at Stellenbosch University, Inclusive and 

Affirming Ministers and the Centre for Christian Spirituality. It has been described to have 

‘challenged the status quo of church engagement’ with queer individuals. 

96. Breaking through the Backlash: Transformative Encounters between LGBTI People and Churches 

in Africa is another initiative by the Other Foundation in partnership with the Durban Lesbian 

and Gay Community and Health Centre and the Diakonia Council of Churches convened in 

Durban, which sought to address faith-based homophobia and transphobia across various 

churches and the ecumenical movement. New ways in dialogue and engagements between 

LGBTI people of faith and their churches broke through walls as many participants reported 

that they had felt closed off from their churches prior to discussions.82  

97. Several Christian denominations have over the years had discussions on official policy in 

relation to both the ordination of individuals who identify as sexually and gender diverse as 

priests or religious leaders. The shift comes on the back of litigation on the same issue before 

Courts in South Africa83.  

                                                        
82 https://theotherfoundation.org/convenings/public-events/  
83 htps://www.news24.com/news24/SouthAfrica/News/same-sex-marriages-dutch-reformed-churchs-decision-
diminished-gay-congregants-integrity-court-20190308  

https://theotherfoundation.org/convenings/public-events/
https://www.news24.com/news24/SouthAfrica/News/same-sex-marriages-dutch-reformed-churchs-decision-diminished-gay-congregants-integrity-court-20190308
https://www.news24.com/news24/SouthAfrica/News/same-sex-marriages-dutch-reformed-churchs-decision-diminished-gay-congregants-integrity-court-20190308
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98. Christian churches who have adopted inclusive positions include the Anglican Church of 

Southern Africa who at their recent conference confirmed that same sex couples who enter 

marriage should be welcomed by the Church body84. Many others however continue to rely on 

the provisions of S5 of the Civil Unions Act 17 of 2006 which allows for religious denominations 

to lodge with the Minister of Home Affairs an objection against performing same sex marriage 

under that legislation.  

99. Other panel discussions include engaging with various religious groups and University forums 

on how theological education could be redesigned for the inclusion and dignity of LGBTI 

persons.85  

100. African culture and custom are also rich in history of the acceptance of same sex (gender 

and sexual diverse persons) even though Africa is often painted as a society in which same sex 

relationships are frowned upon and criminalised in certain countries.  

101. In her paper on Homosexuality and the African context, B Dlamnini86 explores in detail the 

rich history, presence and acceptance of same sex love and expression within African custom 

and culture. She also explores how because of Western influence through colonization has 

impacted profoundly on the discrimination that sexual and gender diverse persons now 

experience in South Africa and elsewhere in Africa.  

102. In addition to the above positioning within African customary law the Constitutional Court 

in South Africa has found that custom and therefore customary law is a form of living law87 that 

is capable of development and ever changing. Custom is therefore not stagnant and can develop 

to adopt the values of dignity and equality as laid out in the South African constitution.  

 

Question 7: 

Are there examples in which narratives or “gender ideology,” “genderism” or other gender-

related concepts have been used to introduce regressive measures, in particular but not 

limited to LGBT persons or communities? 

 

103. The submissions presented in answering question 4 and question 5 above provides context 

of the narratives being used to claw-back gains and recognitions that have been sustainably 

made in South Africa in promoting the realisation of SOGIESC rights in South Africa. 

 

Question 8: 

Are there initiatives taken by States in connection with the right to freedom of religion, belief 

or conscience (including the figure of conscientious objection) that have had the practical 

                                                        
84 https://www.anglicannews.org/news/2016/02/sa-bishops-same-sex-couples-full-members-of-church-no-change-
on-marriage.aspx  
85 See other community engagements and gatherings at https://theotherfoundation.org/communitygatherings/;  ‘The 
Other Foundation is positioned to deepen their practice through a range of promising practices which can be categorised 
as intellectual work, influence work and solidarity work. Examples of these promising practices are the ways that 
knowledge production as an African project is foregrounded; the high quality, rigorous formal research conducted; 
modelling of work to influence and support individuals in the Christian faith and business to integrate inclusion and dignity 
of LGBTIQ people and the rights of LGBTIQ people in their work; and some features of the grant-making framework which 
go the extra mile in terms of enabling LGBTIQ people to access and manage grants.’  https://theotherfoundation.org/wp-
content/uploads/2020/07/SUMMARY-EXTERNAL-REVIEW-REPORT-THE-OTHER-FOUNDATION.pdf  
86 B Dlamini, Homosexuality in the African Context Agenda: Empowering Women for Gender Equality No. 65 African 
Feminisms Volume 2:3 Homosexuality (2006) pp 128 - 136  
87 TW Bennet, Re-Introducing African Customary Law to the South African Legal System The American Journal of 
Comparative Law Vol.57 2009 pp 1 - 31  

https://www.anglicannews.org/news/2016/02/sa-bishops-same-sex-couples-full-members-of-church-no-change-on-marriage.aspx
https://www.anglicannews.org/news/2016/02/sa-bishops-same-sex-couples-full-members-of-church-no-change-on-marriage.aspx
https://theotherfoundation.org/communitygatherings/
https://theotherfoundation.org/wp-content/uploads/2020/07/SUMMARY-EXTERNAL-REVIEW-REPORT-THE-OTHER-FOUNDATION.pdf
https://theotherfoundation.org/wp-content/uploads/2020/07/SUMMARY-EXTERNAL-REVIEW-REPORT-THE-OTHER-FOUNDATION.pdf
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impact of limiting the enjoyment of human rights (including sexual and reproductive rights) 

of LGBT persons?  

104. As explained above the Civil Union Act came into effect to realize governments’ obligations 

to respect, protect and promote the rights of same sex couples within the institution of 

marriage.  

105. The now amended Section 6 of the Civil Union Act stated that: 

A marriage officer, other than a marriage officer referred to in section 5, may in writing inform 

the Minister that he or she objects on the ground of conscience, religion and belief to solemnising 

a civil union between persons of the same-sex whereupon that marriage officer shall not be 

compelled to solemnise such civil union. 

106. Before its amendment section 6 allowed non-religious marriage officers to refuse to 

solemnize same sex marriages based on religion, conscience and belief. Section 6 had no 

requirement of a “sincere religious objection” or any measure of establishing whether the 

objection maybe motivated purely or in part by prejudice and/or stigma against persons with 

diverse SOGIEC. This means that a conscientious objection could be submitted based purely on 

homophobic beliefs and the Civil Union Act would permit it.  

107. More concerning, section 6 specifically listed “same-sex unions” as the only reason a civil 

marriage officer may object, meaning that it endorses discrimination by state officials based on 

sexual orientation alone.  Giving civil servants the right to refuse to solemnise a same-sex 

marriage undermines same-sex couples’ Constitutional right to equal protection and benefit 

from the law and it limits their access to basic services that are freely available to heterosexual 

couples, which the Constitutional Court specifically required parliament to address when 

enacting the Civil Union Act.   

108. In practice, organisations providing services to persons with diverse SOGIESC like Free 

Gender have received many complaints from couples relating to the implementation of section 

6. This discrimination caused by section 6 is not just theoretic. Some of practical experiences of 

this section for same-sex couples include: 

a. Couples are sent away from certain DHA offices when they approach such offices to 

get married because, as they are informed, there is no one in the applicable office who 

can marry them (because of their sexual orientation).  

b. Some complained about being asked to return on a different day so that DHA could 

ensure that a marriage officer from another DHA office is brought to the specific office 

to marry them. 

c. Some couples were advised to approach different offices to get married there.  

d. Further those who are married are forced to identity each other as ‘husband’ and ‘wife’ 

or similar terms which are insensitive towards same-sex couples. Even when the union 

is conducted, same-sex couples express dissatisfaction in the heteronormative, and 

non-inclusive language used to refer to their partnerships.  

109. The reality of section 6 is evident when one considers the limitation it causes in the ability 

for same-sex couples to easily access DHA offices to solemnize their marriages at a practical 

level. Same-sex couples, as explained above, are not always guaranteed that every DHA office 

they walk into will be able to marry them on their appointment date. 
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110. Mambaonline, a newspaper that aims to report on the challenges of rights of LGBTI persons 

in South Africa, reports that the availability of marriage officers at DHA was as following per 

province on 8 September 201688 (as provided by DHA): 

 

Province Total Number of 

offices 

Number of offices 

willing to conclude 

same sex civil 

unions 

Gauteng 57 18 

Eastern Cape 59 10 

Free State 28 5 

Mpumalanga 58 10 

Limpopo 61 16 

Western Cape 34 10 

Northern Cape 22 9 

KwaZulu Natal 68 29 

North West 22 10 

Total 409 117 

 

111. There is also a list of marriage officers in each province who can conclude same-sex 

marriages in each province.89  

a. As is clear from this list, the number of marriage officers willing to conclude same sex 

marriage and the number of Department of Home Affairs’ office that can solemnise 

same sex civil unions are very limited clearly indicating that same-sex couples will 

continue to struggle generally to solemnise their marriages given the limited marriage 

officers. 

112. In addition, on 5 June 2017, the then Minister of Home Affairs informed parliament that 

there were 1130 designated marriage officers employed by the Department and 421 of these 

have objected to concluding same sex marriages.90 This amounts to 37 percent of marriage 

officers objecting to conclude same-sex civil unions. 

113. It is clear from the above that, although the Civil Union Act was enacted to provide equal 

protection for same-sex couples the reality is that the Civil Union Act has continued to 

marginalize same-sex couples, especially because of section 6, as same-sex couples still struggle 

to solemnize their marriages at DHA.  

114. [insert detail of the amendment, opposition and the delayed implementation] 

115. Our concern however remains, that although Parliament has passed an amendment to 

section 6 of the Act repealing the conscientious objection clause, the amendment is not 

                                                        
88 http://www.mambaonline.com/2016/09/08/farce-28-home-affairs-offices-will-marry-gay-people/ 
89 The list is also available on 
http://www.mambaonline.com/images/Same%20sex%20civil%20marriage%20list%20of%20offices%20and%20nam
es%20of%20off_1.pdf [Accessed on 21 March 2018] 
90 https://pmg.org.za/committee-question/5631/ [Access on 21 March 2018]. 

http://www.mambaonline.com/images/Same%20sex%20civil%20marriage%20list%20of%20offices%20and%20names%20of%20off_1.pdf
http://www.mambaonline.com/images/Same%20sex%20civil%20marriage%20list%20of%20offices%20and%20names%20of%20off_1.pdf
https://pmg.org.za/committee-question/5631/
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applicable to section 5 officials i.e., religious institutions/ministers and as such, these 

institutions are not compelled to solemnise same-sex marriages/unions.91 

 

Question 9: 

Have there been public expressions or statements by political and/or religious leaders that 

have led to indefinite extension, modification or suppression of actions, activities, projects, 

public policies or application of gender frameworks? 

 

Question 10: Who are main actors who argue that the defenders of human rights of LGBT 

individuals are furthering a so-called “gender ideology”? What are their main arguments? 

Have they been effective in regressing the human rights of LGBT individuals? Have their 

strategies directly or indirectly also impacted on the human rights of women and girls?     

 

116. We submit that there have been civil society organisations who have been extremely active 

in attempting to lobby the government on realising SOGIESC rights in South Africa. The 

increasingly emboldened use of religion and the right to freedom of religion in South Africa has 

been utilised as a tool to push back on the rights of LGBTI persons. Examples of attempts to 

influence the development of policy and legislation can be traced to one organisation’s strong 

opposition against comprehensive sexuality in schools.  

117. The civil society organisation has described the roll of the new structure of CSE by the Basic 

Education Department of South Africa and its implementation of CSE as a ‘sinister agenda’ 

which ‘goes far beyond sex ed and is a dangerous assault on the health and innocence of 

children.’ They have also voiced concerns about CSE ‘promoting high risk sexual behaviours as 

normal thus encouraging sex’.92  

118. Among the claims are that the DBE is importing an international curriculum which has 

proven to be ineffective in achieving its goals, rather than using “African solutions for African 

problems”. The department’s disregard for scientific studies and the negative impact of the 

International Guidance on Sexuality Education which includes increase in rape, HIV/AIDS, 

number of sexual partners etc.93  

119. Another Coalition advocates that CSE contradict South African cultural values and calls for 

among other measures, the exclusion of content or materials that educates children on gender 

theory, concepts such as gender or sex being fluid or interchangeable; that sex or gender exists 

on a spectrum; that gender or sex is not biologically determined, rather self-determined. The 

exclusion of ideas relating to the existence of other genders or sexes other than male or female 

and which teaches children to use feminine pronouns for males and vice versa. The coalition 

also asserts that compassion and assistance should be afforded to youth who ‘struggle’ with 

their gender identity, however such assistance should not constitute affirming or promoting an 

identity conflicting with ‘reality’ ‘locking them into a false belief leading to mutilating medical 

interventions’.94 

                                                        
91van Coller H’s ‘The Constitutional problem with South Africa’s Civil Union Amendment Bill’ 
https://www.iol.co.za/news/opinion/the-constitutional-problem-with-south-africas-civil-union-amendment-
bill-a489a48e-9f79-49dd-94c0-4147fbf8dc6c (accessed 5 March 2021) 

92CSE in South African Schools - Sexuality education or sex education https://forsa.org.za/cse-in-south-african-schools-
sexuality-education-or-sex-education/ 
93 https://forsa.org.za/new-cse-curriculum-mired-in-controversy/. 
94Letter  https://www.comprehensivesexualityeducation.org/international-map/southafrica/  

https://www.iol.co.za/news/opinion/the-constitutional-problem-with-south-africas-civil-union-amendment-bill-a489a48e-9f79-49dd-94c0-4147fbf8dc6c
https://www.iol.co.za/news/opinion/the-constitutional-problem-with-south-africas-civil-union-amendment-bill-a489a48e-9f79-49dd-94c0-4147fbf8dc6c
https://forsa.org.za/cse-in-south-african-schools-sexuality-education-or-sex-education/
https://forsa.org.za/cse-in-south-african-schools-sexuality-education-or-sex-education/
https://forsa.org.za/new-cse-curriculum-mired-in-controversy/
https://www.comprehensivesexualityeducation.org/international-map/southafrica/
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120. A religious political party had expressed their discontent when a municipality had decided 

to celebrate Pride Month by flying one of the world’s largest Pride flags and issue a statement 

expressing its commitment to recognising the LGBTQI community and upholding the rights of 

the category of persons. A representative of the party and a councillor explicitly stated that the 

statement issued by the city does not express their view, nor does he support “month of gay” 

referring to Pride Month in June. He went further to add that the statements made are not in 

any way meant in a discriminatory way and that the party respects rights of LGBTQI persons if 

those rights do not extend to their ‘lifestyle’ being visible.95 
 

Question 11: 

 k) Can you provide examples of coalitions working together on resisting attacks on gender 

ideology? Please share examples of feminist and LGBT and other groups working together and 

with what kinds of frameworks, arguments and results?  

 

121. Organisations making this submission (Triangle Project, Women’s Legal Centre, Gender 

DynamiX, Legal Resources Centre and Same Love Toti) in collaboration with a range of other 

Civil society organisation such as the Iranti, Free Gender, Sonke Justice Gender, Lawyers for 

Human Rights, and others have worked together to promote SOGIESC rights. Their Research 

and Advocacy structures have engaged on several legislative issues pertaining to LGBTI persons 

ranging from submissions on Civil Unions and legislative reform; education and specifically the 

debates around CSE, submissions on policies and integration of sexual orientation and gender 

identity into schools. Example of other projects sought to influence and resist attacks on gender 

ideology include presentations to parliamentary researchers on gender-based violence and 

corrective rape as well as submissions on gender equality, intersex genital mutilation and 

National Health Insurance.  

122. The organisation provides a range of services including court support to survivors of hate 

crimes based on their sexual orientation and/or gender identity.  

123. One of the much-needed wins for the LGBT community and SOGIESC rights is the enactment 

of the Civil Union Amendment Act entering into force in October of 2020. After numerous Joint 

submissions from several of the organisations listed above to various stakeholders including 

the Portfolio Committee of Home Affairs; letters to the president advocating for the repeal of 

section 6 of the CUA and urging the president to sign the Bill into law.96  

124. This important victory is a prime illustration of countless efforts by civil society 

organisations advocating for the rights of LGBT persons in South Africa, and their relentless 

struggle for the state to recognise SOGIESC rights.  

 

Question 12 

What policies, programs and/or practices has the State adopted to meet Sustainable 

Development Goals 5 (gender equality) and 10 (reduced inequalities)? Do these rely on gender 

frameworks inclusive to diverse sexual orientations and gender identities and/or aiming to 

                                                        
95 Citizen’s ‘ACDP in gay flag furore’ available at https://citizen.co.za/news/south-africa/1966003/acdp-in-gay-flag-
furore/  
96 Triangle Project ‘Research, advocacy and policy’ page available at https://triangle.org.za/what-were-here-
for/research-advocacy-and-policy/ ; Detailed reports of all efforts by several civil society organisations advocating for 
the rights to LGBT persons can be accessed at the above link.  

https://citizen.co.za/news/south-africa/1966003/acdp-in-gay-flag-furore/
https://citizen.co.za/news/south-africa/1966003/acdp-in-gay-flag-furore/
https://triangle.org.za/what-were-here-for/research-advocacy-and-policy/
https://triangle.org.za/what-were-here-for/research-advocacy-and-policy/
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address violence and discrimination based on sexual orientation and gender identity? Please 

identify relevant examples. 

 

 

Policies/programs and/or practices adopted by South Africa to meet Sustainable 

Development Goal 5 - Gender Equality  

125. The Constitution of the Republic of South Africa provides for the establishment of a National 

Gender Machinery (NGM) which is made up of Chapter 9 institutions to give effect to its Bill of 

Rights and promote gender equality. One of the main institutions established in respect to 

realising SDG 5 is the Commission for Gender Equality.97   The Commission monitors compliance 

of the state to gender international policies and ensures the promotion of gender equality in 

South Africa. It works in partnership with the Department of Women whose primary 

responsibility focuses on coordinating the implementation of ‘gender transformational 

frameworks’ by all entities and spheres of government. 

126. The NGM consists of all institutions of government and civil society with Civil Society 

Organisations (CSO) playing a vital role through their contributions, which have resulted in 

reaching many legislative, economic, political and other goals in relation to gender equality in 

South Africa.98 

127. The NGM comprises various structures strategically implemented to ensure gender 

mainstreaming through government, the legislature, independent bodies and civil society etc. 

Until May 2009 some of the institutions included in the NGM were:  

40.1 The Office of the Status of Women (OSW)   

40.2 The Commission for Gender Equality   

40.3 The Parliamentary Joint Monitoring Committee on the Improvement of the Quality of 

Life and  Status of Women (JMC)   

 

Policies/ Legislation adopted to meet Sustainable Development Goal 5 - Gender Equality 

 

128.  The Constitution makes provision for subsidiary legislation to be enacted to ensure the 

full realisation of gender equality as provided for in the South African Bill of Rights. Two of the 

most noteworthy legislative acts, which section 9 makes provisions for, are the Promotion of 

Equality and Prevention of Unfair Discrimination Act (PEPUDA) No. 4 of 2000 and the 

Employment Equity Act (EEA) No. 55 of 1998. 

129.  PEPUDA advances and fully embodies equality as provided for by constitutional 

provisions. The Act encompasses the widest definition of discrimination, with the inclusion of 

discrimination against women by any person, including the state, private entities and 

individuals and provides for a framework catering to the elimination of discrimination in all 

forms. Section 8 of PEPUDA specifically prohibits discrimination on several grounds related to 

gender.  PEPUDA not only outlines the various forms of discrimination, but also provides for 

enforcement mechanisms such as Equality Courts and Alternative Forums Through the 

provision of various mechanisms that educate and create awareness of these issues, PEPUDA 

                                                        
97 Established under the Authority of the Gender Equality Act 1996.  
98 Commission for Gender Equality, 2012 available at https://pmg.org.za/committee-meeting/16623/; 2019 Sustainable 
Development Goals Country Report- South Africa available at  
http://www.statssa.gov.za/MDG/SDGs_Country_Report_2019_South_Africa.pdf  p100  

https://pmg.org.za/committee-meeting/16623/
http://www.statssa.gov.za/MDG/SDGs_Country_Report_2019_South_Africa.pdf
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further emphasises the importance of promoting equality and eradicating unfair 

discrimination.99  

130.  The EEA’s purpose seeks to address unfair discrimination through the promotion of equal 

opportunity and fair treatment in employment, and eradication of barriers to equal 

participation and advancement in the workplace. Additionally, it encompasses the principle of 

affirmative action to address previous injustices against certain disadvantaged groups, one of 

which is women. The EEA ensures women are provided with protection from a variety of factors 

in employment, stipulating that no person may discriminate against an employee on several 

grounds, including sex, gender, family responsibility, pregnancy or HIV status.100  

131. Forms of sexual violence are addressed through the Sexual Offenses and Related Matters 

Act (SOA), which provides victims of sexual offenses with adequate and effective protection 

through a broad and expansive definition of ‘sexual assault’, which includes a range of sexual 

acts.101 Previously, rape had been defined as a man having unlawful, intentional and non-

consensual sexual intercourse with a woman. Following the enactment of the SOA, now 

inclusive in the definition of rape is any sexual act which involves the unlawful sexual 

penetration or attempt at unlawful penetration of any one person by another. As a result, the 

SOA ensures gender-based violence is covered in its entirety, as rape is no longer gender-

specific.102 

132. Other key pieces of legislation that protect women from discrimination in the workplace 

include the Basic Conditions of Employment Act No. 75 of 1997 and the Labour Relations Act 

(LRA) No. 66 of 1995.103 
 

Programs and initiatives aimed an SDG 5  

 

133. The South African Integrated Programme of Action (POA) Addressing Violence against 

Women and Children (2013–2018) was developed by an Inter-ministerial Committee under the 

auspices of the Department of Social Development (DSD). In addition to recognising the various 

forms of abuse women experience, the POA also recognises that certain groups of women are 

especially likely to experience abuse. These groups include, but are not limited to, women with 

disabilities; destitute women; women in institutions and in detention; older women; lesbians; 

bisexual and transgender women; women living with HIV and AIDS; and migrant and refugee 

women. Furthermore, the POA also recognises emerging issues, such as cyber-bullying; 

corrective rape; violence against elderly women; and albinism and exclusion.104 

134. The 16 Days of Activism against Gender Violence Campaign is an annual campaign which 

started around 2005 as the state’s key initiative in targeting violence. The campaign runs from 

the International Day Against Violence Against Women on the 25th of November to the 

                                                        
99 Act 4 of 2000 available at http://www.saflii.org/za/legis/consol_act/poeapouda2000637/  
100 Department of women: 2015 Annual Report. https://www.gov.za/documents/department-women-annual-report-
20142015-23-sep-2015-0000  
101 Mpani, Nsibande Understanding Gender Policy and Gender-Based Violence in South Africa: A literature review 
available at https://www.saferspaces.org.za/resources/entry/understanding-gender-policy-and-gender-based-
violence-in-south-africa  
102 Stop Gender Violence Campaign, 2017; 2019 Sustainable Development Goals Country Report- South Africa available 
at  http://www.statssa.gov.za/MDG/SDGs_Country_Report_2019_South_Africa.pdf p102  
103 2019 Sustainable Development Goals Country Report- South Africa available at  
http://www.statssa.gov.za/MDG/SDGs_Country_Report_2019_South_Africa.pdf   p101 
104 Department of Social Development Annual Report 2012/2013. 
https://www.gov.za/sites/default/files/gcis_document/201409/dsd-annual-report-2013re.pdf  

http://www.saflii.org/za/legis/consol_act/poeapouda2000637/
https://www.gov.za/documents/department-women-annual-report-20142015-23-sep-2015-0000
https://www.gov.za/documents/department-women-annual-report-20142015-23-sep-2015-0000
https://www.saferspaces.org.za/resources/entry/understanding-gender-policy-and-gender-based-violence-in-south-africa
https://www.saferspaces.org.za/resources/entry/understanding-gender-policy-and-gender-based-violence-in-south-africa
http://www.statssa.gov.za/MDG/SDGs_Country_Report_2019_South_Africa.pdf
http://www.statssa.gov.za/MDG/SDGs_Country_Report_2019_South_Africa.pdf
https://www.gov.za/sites/default/files/gcis_document/201409/dsd-annual-report-2013re.pdf
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International Human Rights Day on the 10th of December, thereby symbolically linking violence 

against women to violations of human rights. 

135. South Africa further extended the 16 Days of Activism campaign to a year-long campaign in 

2006 in the form of the 365 Days of Action to End Violence Against Women and Children. As a 

result, the 365 Day National Action Plan was launched in 2007, which included clearly defined 

goals with indicators with outputs and outcomes and clearly identified role players.105 

 

Policies/programs and/or practices adopted by South Africa to meet Sustainable 

Development Goal 10 - Reduced Inequalities  

 

National Development Plan: 

Objective: To build a more equitable society where opportunity is not defined by race, gender, class 

or religion.  

 

136. One of the programmes adopted by South Africa in respect to achieving Sustainable 

Development Goal 10 is the National Development Plan: Vision 2030 (NDP). We note that the 

plan aims to take in consideration gender, race and geographic location in order to propose a 

range of measures to advance the equality of women and promote transformation of the lived 

realities of women. 

137.  A review of the NPD in 2020 conducted by the National Planning Commission (NPC) - an 

advisory body established in 2010 in accordance with its mandate, which examines the 

progress made in terms of the Plan’s critical targets since its adoption in 2012. The Committee 

identifies the protection and the promotion of SOGIESC rights as one of the significant gaps in 

the NDP. This remains a concern as LGBTQ plus persons are among the most vulnerable groups, 

who face severe discrimination and prejudice which have resulted in hate crimes transgressed 

against persons based on their sexual orientation and gender identity. Importantly, the review 

notes that while there has been significant strides made in legislation and policy development 

in various areas including women’s right to gender equality, many challenges are faced in the 

planning and implementation of programmes at provincial and local spheres of government.106  

The Commission concluded that the Medium Term Strategic Framework which is the tool for 

tracking the implementation of priorities set out by the NDP is inadequate for monitoring the 

progress of the NDP and therefore the framework ought to be changed.107 

138. The Southern African Development Community (SADC) noted in the SADC Gender Protocol 

Barometer108 2020 reported the decriminalisation of same sex relationships in South Africa; the 

endorsement of LGBTI persons gender marker change; and the ban on conversion therapy 

causing these categories of persons extensive physical and psychological harm.109 South Africa 

remains one state with the most progressive laws, policies, and practices globally.110  

                                                        
1052019 Sustainable Development Goals Country Report- South Africa available at  
http://www.statssa.gov.za/MDG/SDGs_Country_Report_2019_South_Africa.pdf  p102   
106 https://www.nationalplanningcommission.org.za/assets/Documents/NDP%20REVIEW.pdf 
107Measurement of progress with the implementation of the National Development Plan (NDP): a six-year analysis 
https://www.nationalplanningcommission.org.za/Publications_Reports  
108 The Gender Protocol Barometer produced by the Southern African Gender Protocol Alliance measures the annual 
progress in implementation of the SADC Gender Protocol to which South Africa is a member state.  
109 /genderlinks.org.za/wp-content/uploads/2020/08/Baro2020-ExecSummREV2.pdf  
110  Voice + Choice Barometer Sexual Diversity avaiable at https://genderlinks.org.za/wp-
content/uploads/2020/08/Chap8-Baro2020-SexDivREV3.pdf 

http://www.statssa.gov.za/MDG/SDGs_Country_Report_2019_South_Africa.pdf
https://www.nationalplanningcommission.org.za/Publications_Reports
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139. The above breakdown of legislation, initiatives and policies set in place by the state 

illustrate how SOGIESC rights in South Africa are given formal recognition through legislation 

and/or policy and case law, however substantive equality and practical change in the lived 

realities of persons with diverse SOGIESC lacks effective and systematic implementation.  

 

CONCLUSION  

140. We thank you again for the opportunity to make these submissions and hope that our 

submission will be useful as you compile your report. Please do not hesitate to contact the 

authors as listed on the front page of this report. 

 

****ENDS**** 


