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Glossary

1

Bisexual: A term used to refer to a person who is capable of having
sexual and romantic attraction to someone of the same gender and/
or someone of other genders; such attraction to different genders is not
necessarily simultaneous or equal in intensity. Not all people who are
attracted to different genders self-identify as bisexual.
Butch: Lesbians with more masculine gender presentations and
performances.

Femme: Lesbians with more feminine gender presentations and
performances.

Gay: A term deriving from the global North as a synonym for homosexual
men in many parts of the world; its use is more nuanced in South Africa
where it often refers to feminine-identified men (ladies) whose primary
erotic orientation is towards gents, i.e. other men who may see themselves
as ‘straight’. Not all men who are attracted to other men self-identify as gay.
Gender: The socially constructed roles, behaviour, activities and
attributes that a particular society considers appropriate for women and
men based on that society’s conceptions of femininity and masculinity.

1. This glossary was compiled with
reference to the following sources:
Human Rights Watch. (2011). “We’ll
show you you’re a woman”: Violence
and discrimination against black
lesbians and transgender men in
South Africa. New York: Human Rights
Watch; PsySSA. (2013). Sexual and
gender diversity position statement.
Retrieved January 20, 2014, from
http://www.psyssa.com/documents/
PsySSA_sexuality_gender_position_
statement_2013.pdf; Reid, G. (2013).
How to be a real gay: Gay identities in
small-town South Africa. Scottsville,
RSA: University of KwaZulu-Natal Press.

Gender-based violence: Violence directed against a person on the
basis of their sex or gender. Gender-based violence includes sexual
violence, intimate violence, psychological abuse, sexual exploitation, sexual
harassment, harmful traditional practices and discriminatory practices
based on gender. The term is widely understood to include violence
targeting women, transgender persons, and men because of how they
experience and express their genders and sexualities.

Gender identity: A person’s inner sense of an authentic gendered self,
which could range along a continuum from femininity to masculinity, and
which varies across social spaces, i.e. locations, cultures and contexts.
Gender presentation or performance: The way in which people
express their gender identity through behaviours which a society deems
‘feminine’ or ‘masculine’. It could include language use, body language,
dress, mannerisms and so forth.
Hate crime: Any incident that may or may not constitute a criminal
offence, perceived as being motivated by prejudice or hate. The
perpetrators seek to demean and dehumanise their victims, whom they
consider different from them based on actual or perceived race, ethnicity,
gender, age, sexual orientation, disability, health status, nationality, social
origin, religious convictions, culture, language or other characteristic.
Heteronormativity: Related to ‘heterosexism’ discussed below, it refers
to the privileged position associated with heterosexuality based on a
normative assumption that there are only two genders, that gender always
reflects the person’s biological sex as assigned at birth, and that only
sexual attraction between these ‘opposite’ genders is considered normal or
natural.
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Glossary continued
Heterosexism: A system of beliefs that privilege heterosexuality
and discriminate against other sexual orientations. It assumes that
heterosexuality is the only normal or natural option for human relationships
and posits that all other sexual relationships are either subordinate to, or
perversions of heterosexual relationships. In everyday life, this manifests as
the assumption that everyone is heterosexual, until proven otherwise.
Homophobia (homoprejudice): Literally the fear of homosexuals
(lesbians and gay men) and transgender people. Homophobic attitudes are
rooted in prejudice and Othering, and therefore the term homoprejudice is
also used. Homophobic behaviour ranges from all forms of discrimination,
hostility and contempt to harassment, bullying and other forms of extreme
violence such as rape, assault and murder.

Intersex: Refers to individuals who are born with genitalia that are not
typically male or female. Intersex people, if given the choice of genital
surgery, most often opt not to have surgery performed. Intersexuality is not
a disorder.
LGBTI: An abbreviation referring to lesbian, gay, bisexual,
transgender and intersex persons. Although neither transgender nor
intersex is classified as sexual orientations, similarities in experiences
of marginalisation, exclusion, discrimination and victimisation in
a heteronormative and heterosexist society are considered enough
justification for their inclusion in efforts to ensure equality before the law
and equal protection by the law, irrespective of sexual orientation.

Lesbian: A term promoted in the global North for a woman whose
primary sexual and romantic attraction is toward other women. Not all
women who are attracted to other women self-identify as lesbian.

Patriarchy: A social hierarchy that privileges men over women and
masculinity over femininity.

Queer: An inclusive term that refers not only to lesbian and gay persons,
but also to any person who feels marginalised because of her or his sexual
practices, or who resists the heteronormative sex/gender/sexual identity
system.
Sex: The biological and physiological characteristics socially agreed upon
as defining men and women.
Sexual orientation: The way in which a person’s sexual and romantic
desires are directed. The term describes whether a person is attracted
primarily to people of the same sex, to another sex, or to both.

Transgender: People who have a gender identity, and often an
associated gender expression, that is different to the sex they were
assigned at birth. Some transgender people opt for gender-affirming
treatment, while others choose not to, or to only partially undergo such
treatment(s). ‘Transgender man’ refers to a female-to-male trans person,
and ‘transgender woman’ to a male-to-female trans person. Transgender
people can be heterosexual, bisexual or homosexual.

Transphobia: An irrational fear of and/or hostility towards people who
are transgendered or who otherwise transgress traditional gender norms.
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1. Introduction
[I]f the liberation struggle was meant
to free us from oppression, it must have
been to free us all from all kinds of
oppression. If the struggle was truly
for liberation, it was for all kinds of
liberation. Liberation has no plural.
Being an indivisible whole, liberation
cannot be partitioned. It is radical.
To opt for anything else is to endanger it.2

2. From a public letter by Kopane Ratele
in the South African newspaper Mail &
Guardian, written in support of Charlene
Smith, a survivor who had written about
her experience of being raped. (Cited in
Charlene Smith, Proud of Me)
3. Gqola, P.D. & Isaack, W. (2006)
“Pumla Dineo Gqola speaks with Wendy
Isaack.” Feminist Africa 6, 91-100.

[I]n spite of the rights guaranteed in
the Constitution, particularly section
12(1) – which provides that everyone
has the right to freedom and security
of the person, including the right to
be free from all forms of violence,
and the guarantee of bodily and
psychological integrity – black lesbian
and transgender women continue to be
systematically violated and abused;
and the state, through its actors or
by omission, continues to sponsor
homophobic attacks.3
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1. Introduction : Research methodology

4. The majority of the research for this
report was conducted by Peggy W.Y.
Lee during her six-month internship in
2008 as a Legal Advocacy Researcher
at Triangle Project. Peggy is a Canadian
lawyer who practices in refugee,
immigration and human rights law. She
is an Associate at the law firm of Elgin,
Cannon & Associates and can be
contacted at plee@elgincannon.com.
5. ‘Participatory action research’
describes a variety of methodological
approaches that seek to empower
people to participate in their own
social analysis, develop strategies
for action and promote social
change. This includes a variety of
social investigations that adhere to
principles, approaches and methods
that enable local or affected people to
conduct their own analysis, challenge
assumptions made by professionals
in power, and involve both personal
and institutional change. See: Holland.
J & Blackburn, J. (1997). Whose
voice? Participatory research and
policy change. London: Intermediate
Technology Publications; Chambers, R.
(1997). Whose reality counts? Putting
the last first. London: Intermediate
Technology Publications. Our approach
is informed by feminist principles in that
we purposefully foreground relations of
power in challenging heterosexist and
heteronormative norms and hierarchies.
6. The End Hate 07-07-07 Campaign
is dedicated to advocating an end
to homophobic violence in South
Africa. This campaign is named in
commemoration of the date where two
black lesbian women were murdered
on 7 July 2007 in the township of
Soweto. The End Hate Campaign
was conducted in collaboration with
the Joint Working Group comprising
of LGBTI organisations across South
Africa. Triangle Project headed up the
Western Cape section of the End Hate
Campaign.
7. Lynch, I. & Van Zyl, M. (2013). Justice
delayed: Activist engagement in the
Zoliswa Nkonyana murder trial. Cape
Town: Triangle Project.
8. We distinguish between ‘survivors’
(living) and ‘victims’ (deceased). When
empowering ‘victims,’ we are referring
to the partners, families and associates
of the deceased that are similarly
traumatised by the hate crime.
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D

espite
progressive
constitutional
and
legislative protections,
lesbian,
gay,
bisexual,
transgender
and
intersex
(LGBTI) human rights in
South Africa continue to be
regularly violated as LGBTI
persons remain targets of
homophobic and transphobic
violence and discrimination.
Misogynist
violence
and
heterosexist
discrimination
remain daily realities of South
African life. Many homophobic
hate crimes are committed
particularly against black
lesbians and transgender
persons living in townships.
Violence is perpetuated as a
means to maintain patriarchal
power and reinforce the
current heteronormative social
order. These realities are
compounded by the inherited
and continuing apartheid
legacy of rampant violence,
crime and deep structural
inequalities. There is much
work to be done by all sectors
of South African society before
the potential of constitutionally
entrenched LGBTI human
rights can be fully realised.

Research methodology

This report is based on research
conducted by Triangle Project as
part of the organisation’s on-going
monitoring of LGBTI related hate
crimes in the Western Cape.4 The
report is informed by a feminist
action research methodology5 which
spans engagement in all aspects of
Triangle Project’s research, advocacy
and community support work
in the Western Cape, including
involvement in national organised
responses to LGBTI hate crimes

such as the 070707 End Hate
Campaign,6
the
participatory
action research conducted around
activist mobilisation in the Zoliswa
Nkonyana murder trial,7 and the
Action for Justice Hate Crimes
Monitoring Project.
Multiple
information gathering methods were
employed, including legal policy
analysis, case law reviews, academic
research reviews, NGO literature
reviews, active participation in
hate crime campaigns and direct
observation at police stations,
hospitals, temporary shelters and
court houses, whilst also providing
solidarity and support to empower
survivors and victims of homophobic
hate crimes.8 The goals of LGBTI
human rights advancement and
community empowerment informed
all aspects of the participatory action
research process.
This report first highlights
some recent cases of hate crimes
against LGBTI persons and
then
examines
the
broken
promise of LGBTI human rights
protection under the Constitution,
international law and domestic
policy. The daily lived realities
of homophobic and transphobic
violence against LGBTI persons
present a stark contrast with the
impressive legal framework of rights
protections. We argue that in order
to transform LGBTI legal rights
into a social reality, there must be,
at the very least, improved services
to facilitate access to justice for
survivors and victims, the enactment
and proper implementation of hate
crimes legislation, and strengthened
support for LGBTI communitybased empowerment. This report
concludes with recommendations
on how to advance LGBTI
human rights for South African
governmental bodies, NGOs,
community organisations and
everyone.

1. Introduction : Selected hate crime case studies

Selected hate crime case
summaries

Hate crimes are defined as acts that
are motivated in whole or in part
by prejudice or hatred regarding
an aspect of a person’s identity. The
perpetrators seek to demean and
dehumanise their victims, whom
they consider different from them
based on their actual or perceived
gender identity, sexual orientation
or another characteristic. Following
from this, hate crimes are regarded
as
“…not only an attack of one’s
physical self, but also an attack on
one’s very identity.”9 Important
to note is that for an act to be
considered a hate crime, some form
of specific prejudice should have
been involved in the selection of the
person targeted.10
Hate crimes impact not only
on the person(s) directly affected
but also have devastating effects
on those close to the victim(s) and
serve as a message of intolerance
to LGBTI persons generally; thus,
“unlike an attack on an individual,
a bias attack is directed at an entire
group of people but focused on an
available victim. The goal of a bias
attack is to intimidate and oppress
many people at once.”11 This wider
ripple effect has the consequence
that hate crimes can intimidate and
disrupt entire communities and
erode LGBTI persons’ sense of safety
and belonging.12 It is for this reason
that hate crimes are internationally
considered as serious crimes that
carry more severe sentencing than
crimes where hate is not a motive.
The following is a nonexhaustive list of violent hate crimes
committed against LGBTI persons

in South Africa. The selected case
summaries are based on publicly
available information and do not
include any confidential information
gathered by Triangle Project or other
partner organisations. We purposely
only listed incidents relating to
deceased victims of hate crimes,
withholding case details about
survivors in order to protect their
confidentiality and safety. The cases
listed here are not representative of
hate crimes against LGBTI persons,
mostly because survivors of hate
crimes rarely report incidents to
government authorities due to
widespread secondary victimisation
that occurs when such persons
make direct contact with the
criminal justice system.13 Also, due
to Triangle Project’s geographical
focus, the list is predominantly
restricted to cases that occurred in
the Western Cape, with some cases
from Gauteng and one case from the
Northern Cape.
From the case summaries
presented below, as well as other
existing research regarding LGBTI
related hate crimes,14 it is evident
that the few LGBTI related hate
crimes that are reported, proceed
very slowly through the criminal
justice system, typically falling
outside the recognised DOJ&CD
standard for backlog cases of six
months for district courts and nine
months for regional courts. Also
evident is that intersecting axes of
identity contribute to vulnerability
in that black lesbian women in
township areas are most affected by
hate crimes (although hate crimes
targeting transgender persons and
gay men are increasingly reported,
thus supporting the notion that
gender non-conformity appears to

9. Molsberry, K. (2006). Bias crimes
and incidents in Seattle 2000 to
2005: An analysis by type of bias and
neighbourhood. Seattle: Seattle LGBT
Community Centre.
10. Nel, J.A., van Wyk, H., & Mbatha,
K. (2013). User guide: Hate & Bias
Crime Monitoring Form. Johannesburg:
Hate Crimes Working Group.
11. Molsberry, K. (2006). Bias crimes
and incidents in Seattle 2000 to
2005: An analysis by type of bias and
neighbourhood. Seattle: Seattle LGBT
Community Centre.
12. The mother of a hate crime survivor
and lead prosecution witness in the
Zoliswa Nkonyana murder trial speaks
publicly about the devastating impact
of crimes of hate in a short film by the
United Nations Free & Equal Initiative.
Available from: https://www.unfe.org/en/
actions/cape-town-mom
13. Hewat, H., & Arndt, M. (2001). The
experiences of stress and trauma: Black
lesbians in South Africa. (Unpublished
report). (A copy of the research report is
on file at Triangle Project, Cape Town).
14. See Human Rights Watch. (2011).
“We’ll show you you’re a woman”:
Violence and discrimination against
black lesbians and transgender men in
South Africa. New York: Human Rights
Watch; Lynch, I. & Van Zyl, M. (2013).
Justice delayed: Activist engagement
in the Zoliswa Nkonyana murder trial.
Cape Town: Triangle Project; Mkhize,
N., Bennett, J., Reddy, V. & Moletsane,
R. (2010). The country we want to live
in: Hate crimes and homophobia in the
lives of black lesbian South Africans.
Cape Town: HSRC Press.
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1. Introduction : Selected hate crime case studies
increase vulnerability). Furthermore
we can surmise that attacks on
LGBTI persons are marked by
extreme brutality, an aspect that is
typical of hate crimes in general,
but also more specifically of LGBTI
related crimes in these instances,
demonstrating that the aim is not
merely to harm or kill the person(s)
involved, but also to destroy their
bodies and what these bodies
represent. And finally, the reports
clearly indicate that the motive of
prejudice regarding the targeted
person’s sexual orientation and/or
gender identity is rarely recognised
by the criminal justice system and
therefore typically not investigated
by the South African Police Service
(SAPS) nor argued as such by the
prosecution should the case proceed
to court. As can be seen from the
case studies hereafter, to date, only
one LGBTI related hate crime
acknowledged the perpetrators’
prejudice in the judgement – namely
that of Zoliswa Nkonyana.
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23 June 2001

Murder of Ivan Johannes
Ivan Johannes, a 30-year-old gay man from Elsies River, Cape
Town, was kidnapped and murdered by a group of men on
23 June 2001. He was taken to a derelict building where his
DWWDFNHUVSXVKHGKLPGRZQDÁLJKWRIVWDLUVNLFNHGKLPDQG
DVVDXOWHGKLPZLWKDEHOW:KHQKHIHOOWRWKHÁRRUEHORZWZR
of the attackers repeatedly dropped cement blocks on his head
and chest. A third attacker then set his body alight while he was
still alive. Ivan’s body was discovered the next day. Three of the
accused – Isaac Jonathan, Johannes Haas and Terence Gentle –
were sentenced to 25 years in prison in July 2002. The two other
accused were acquitted.

4 February 2006

Murder of Zoliswa Nkonyana
On 4 February 2006 Zoliswa Nkonyana (19), who was open in her
community about being lesbian, was with her friend Phindiswa
Magxala (17) at a tavern in Khayelitsha. Zoliswa and Phindiswa
went to the ladies’ toilets but were chased out by a group of
women who called them ‘tomboys’ and taunted them for ‘acting
like men.’ The women then went to their boyfriends and told
them about the interaction. The group of young men followed
Zoliswa and Phindiswa out of the tavern; they ran but were
overpowered by the men. Phindiswa, who was also attacked,
was able to break away from the group and witnessed Zoliswa
being stabbed and stoned to death in the street, a few hundred
metres from her home.
Of the group of attackers, nine were arrested and
charged with murder and attempted murder. Improper
gathering of evidence, however, meant that charges against
most of the accused had to be dropped. The trial was marked
by unnecessary delays and ultimately more than forty
postponements were recorded and noted during sentencing
as being predominantly attributed to the defence. In 2010, four
of the accused escaped from their holding cells. They were
UHFDSWXUHGDQGDSROLFHRIÀFHUZDVDUUHVWHGIRUDLGLQJWKHLU
escape. After a six-year trial, only four of the initial group of
accused, namely Lubabalo Ntlabathi, Sicelo Mase, Luyanda
Lonzi and Mbulelo Damba, were found guilty of murder and
sentenced in a landmark judgment which recognised, for the
ÀUVWWLPHLQD6RXWK$IULFDQFDVHWKHLQÁXHQFHRISUHMXGLFH
regarding sexual orientation as motivating factor in the murder.
This case remains the only case to date where the South African
criminal justice system recognised that it was an LGBTI related
hate crime.

1. Introduction | Selected hate crime case studies

7 July 2007

Murder of Sizakele Sigasa and Salome
Masooa
Sizakele Sigasa was a 34-year-old lesbian and gay rights activist
who worked as an outreach coordinator for Positive Women’s
Network. Salome Masooa was a 23-year-old lesbian. On 7 July
2007, both Sizakele and Salome were tortured, raped, shot and
murdered in Meadowlands, Soweto. Sizakele was found with her
hands tied together behind her back with her underwear and her
ankles bound with her shoelaces. She was shot execution-style,
with three bullet-holes in her head and three in her collarbone.15
This case gave rise to the formation of the 070707 End Hate
Campaign, with the name of the campaign referencing the date
on which Sizakele and Salome were murdered. The main suspect
in this case committed suicide on the day of arrest and there has
been no progress in the investigation to date.

15. Treatment Action Campaign. (2007).
“Campaign against rape” pamphlet.
Cape Town: TAC.
16. Mkhize, N., Bennett, J., Reddy, V.
& Moletsane, R. (2010). The country
we want to live in: Hate crimes and
homophobia in the lives of black lesbian
South Africans. Cape Town: HSRC
Press.

6 October 2007

Murder of Waldo Bester
Waldo Bester was a 35-year-old gay man. On 6 October 2007,
Waldo was stabbed and murdered in Vredenburg (Western Cape).
He was last seen at night getting out of a taxi and approached by
WZRLQGLYLGXDOVZKRFDOOHGKLPD´PRIÀHµ DGHURJDWRU\WHUPIRUD
gay man). His naked body full of stab wounds was found the next
PRUQLQJLQDQRSHQÀHOG1RDUUHVWVZHUHHYHUPDGHLQWKLVFDVH

28 April 2008

Murder of Eudy Simelane
Eudy Simelane was a 31-year-old lesbian activist and former
soccer player for the South African women’s national team,
Banyana-Banyana. On 28 April 2008, Eudy was abducted and
gang-raped by a group of men in KwaThema, Gauteng. She was
stabbed more than 20 times in her face, chest and legs and her
PXWLODWHGERG\ZDVOHIWLQDQRSHQÀHOG2IKHUIRXUDWWDFNHUV
Themba Mvubu was sentenced to life imprisonment and Thato
Petrus Mphiti to 32 years in prison. The other two accused were
acquitted. During the trial, Eudy’s sexuality was ruled out
as a motive for the attack as the judge stated that her sexual
RULHQWDWLRQZDVRI´QRVLJQLÀFDQFHµWRWKHNLOOLQJ16
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20 June 2008

17. http://www.bbc.co.uk/news/worldafrica-13265300

Murder of Sibongile Mphelo
Sibongile Mphelo was a 21-year-old lesbian from Strand in the
Western Cape. On 20 June 2008, Sibongile and her friend were
FURVVLQJDÀHOGQHDUE\KHUKRPHZKHQWZRPHQDSSURDFKHG
WKHP+HUIULHQGÁHGDQGWKHPHQUDSHGDQGVKRW6LERQJLOH
They skinned parts of her leg and mutilated her genitals. To
date no suspects have been arrested in relation to her murder.
The case has since been closed as no progress has been made
in the investigation.

24 April 2011

Murder of Noxolo Nogwaza
Noxolo Nogwaza, a 24-year-old lesbian and LGBTI activist
from KwaThema in Gauteng, was raped and then stoned and
stabbed to death on 24 April 2011. Her murder took place after
she had an argument with a group of men at a tavern who
had made advances on her friend earlier that evening. Early
in the investigation police denied that the attack on her was
DKDWHFULPHDQGFODLPHGWKDW´PXUGHULVPXUGHUµUHJDUGOHVV
of possible prejudice based on sexual orientation or gender
identity.17 There have been no arrests in her case and the
investigation has made little progress to date.

6 September 2010

Murder of Nontsikelelo Tyatyeka
Nontsikelelo Tyatyeka, a 21-year-old lesbian, was murdered
in Nyanga, Cape Town in September 2010. She was reported
missing by her family at the time and it was only a year later,
on 9 September 2011, that her decomposing body was found in
a neighbour’s dustbin. Nontsikelelo reportedly refused to sleep
with the perpetrator, Vuyisile Madikane (29) who was known to
her, and he related to a witness in the case that he attacked her
EHFDXVHVKHZDV´DWRPER\µ0DGLNDQHZDVIRXQGJXLOW\RIKHU
murder and sentenced to 10 years’ imprisonment.

_12
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9 June 2012

Murder of Thapelo Makhutle
7KDSHOR0DNKXWOHD\HDUROGJD\PDQZKRLGHQWLÀHGDV
transgender, was killed in Kuruman in the Northern Cape on 9
June 2012. His throat was slit to the point where he was virtually
beheaded, his genitals were mutilated and his severed testicles
were forced into his mouth. A former LGBTI pageant winner,
Thapelo was reportedly killed after being interrogated about
his sexuality by the alleged perpetrator at a tavern. His brutal
murder was interpreted by many in the Kuruman community as
a message of intolerance towards gender non-conforming LGBTI
persons, in that through regarding him as a man who purportedly
desired to be a woman, the attack was intended to “make him
LQWRRQHµ18 Sizwe Jajini (22) was arrested in relation to Thapelo’s
murder and the trial is still on-going.

18. http://mg.co.za/article/2012-0628-gentle-mans-brutal-murder-turnsspotlight-on-intolerance

23 June 2012

Murder of Phumeza Nkolonzi
Phumeza Nkolonzi (22) was shot in front of her grandmother
and six-year old niece at their home in Nyanga, Western Cape.
Phumeza was at home with her family when a man kicked down
WKHGRRUDQGRSHQHGÀUHRQKHUVKRRWLQJKHUWKUHHWLPHV7RGDWH
no arrests have been made in this case.

7 July 2013

Murder of Duduzile Zozo
Duduzile Zozo (26) was raped and killed on 7 July 2013 in Thokoza,
Gauteng. Her body was found in her next-door neighbour’s
yard with a toilet brush pushed up her vagina. Lekgoa Lesley
Motleleng (22) was arrested on 18 October 2013 and charged with
KHUPXUGHU+HPDGHKLVÀUVWDSSHDUDQFHRQ2FWREHUDQG
the trial is on-going.

In the section that follows we explore the constitutional promise of the full
realisation of rights for LGBTI persons and detail policy and legislation
formulated to this end.
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2. The promise of
LGBTI human rights
in South Africa
7KLVLVDPDJQLÀFHQWJRDOIRUD
Constitution: to heal the wounds of the
past and guide us to a better future. For
me, this is the core idea of transformative
constitutionalism: that we must change. –
Justice Pius Langa 19
[G]ays and lesbians are a permanent
minority in society who have suffered
patterns of disadvantage and are
consequently exclusively reliant on the
Bill of Rights for their protection; the
impact of discrimination on them has
been severe, affecting their dignity,
personhood and identity at many levels.
– Justice Albie Sachs 20
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19. Langa, P. (2006). Transformative
constitutionalism. Stellenbosch Law
Review, 3, 351-360.
20. Lesbian and Gay Equality Project
and Others v Minister of Home Affairs
and Others 2006 (1) SA 524 (CC);
2006 (3) BCLR 355 (CC) at para 15
(“Same-sex marriage case”).
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Constitutional obligations

South Africa’s transformative
constitution21 is hailed by
LGBTI activists all over
the world for its inclusion
of the grounds of sexual
orientation,
gender
and
sex under constitutionally
entrenched equality rights.22
These section 9 substantive
equality rights must be read
in conjunction with all other
interrelated
constitutional
rights guaranteed under the
Bill of Rights.23 Constitutional
rights that are particularly
relevant in relation to hate
crimes against LGBTI persons
are rights to freedom and
security of the person, rights
to life, equality, dignity,
rights to all socio-economic
IUHHGRPV DQG EHQHÀWV DQG
access to information.24 The
continual occurrence of hate
crimes against LGBTI persons
attests to the state’s failure
to uphold its duties under
each of these interconnected
constitutionally
entrenched
rights.
Section
12
of
the
Constitution contains the right to
freedom and security of the person
which includes: freedom “from all
forms of violence from either public
or private sources” and “the right to
physical and bodily integrity.”25 The
Constitutional Court has recognised
that the “specific inclusion of private
sources [in section 12(1)] emphasises
that serious threats to the security
of the person arise from private
sources.”26 The Court has also
stated that “[i]n addressing these
obligations in relation to dignity

and the freedom and security of
the person, few things can be more
important to women than freedom
from the threat of sexual violence.”27
The state has a duty to protect
persons from violence whether it is
committed by state/public or nonstate/private actors.28 Constitutional
rights in South Africa have both a
vertical and horizontal application,
meaning that the state is
constitutionally bound to “respect,
protect, promote and fulfil”29 these
rights and that all individuals/
non-state actors also have a duty
to uphold these rights among each
other.30 The continued commission
of hate crimes targeting LGBTI
persons by private individuals and
the state’s failure to take effective

21. Klare, K. (1998). Legal culture and
transformative constitutionalism. South
African Journal on Human Rights,
14, 146-188. Klare explains that “By
transformative constitutionalism I mean
a long-term project of constitutional
enactment, interpretation, and
enforcement committed (not in isolation,
of course, but in a historical context
of conducive political developments)
to transforming a country’s political
and social institutions and power
relationships in a democratic,
participatory, and egalitarian direction.”

24. Constitution of the Republic of
South Africa, 1996, ss9, 10, 12, 26,
27, 29, 32.
25. Constitution of the Republic of
South Africa, 1996, ss12(1)(c), 12(2).
26. S v Baloyi CCT 29/99; 2000 (1)
BCLR 86 (CC) at para 11; this case
deals with domestic violence and
articulated the state’s constitutional
and international human rights law
obligations to prevent violence against
women and deal effectively with
domestic violence.
27. Carmichele v Minister of Safety and
Security [2001] JOL 8613 (CC).
28. In K v Minister of Safety and Security
the Constitutional Court developed
the common-law principle of vicarious
liability and held the Minister civilly
liable for gang rape by policemen. The
plaintiff who had been brutally raped
and assaulted by two men alleged that
state officials were negligent in granting
the two accused bail, on similar but
unrelated charges, before her attack.
The Court confirmed the constitutional
and statutory duty of the police and their
employer to prevent crime and protect
women from gender-based violence.
K v Minister of Safety and Security (13
June 2005) Case No 52/94 (CCT),
unreported.
29. Constitution of the Republic of
South Africa, 1996, s7(2).
30. Constitution of the Republic of
South Africa, 1996, ss8(1),8(2).
31. Further elaboration of the nature of
these states’ duties will be discussed in
the section that follows.

22. Constitution of the Republic of
South Africa, 1996, s9(3). Section 9(3)
stipulates: “The state may not unfairly
discriminate directly or indirectly against
anyone on one or more grounds,
including race, gender, sex, pregnancy,
marital status, ethnic or social origin,
colour, sexual orientation, age, disability,
religion, conscience, belief, culture,
language and birth.”
23. Constitution of the Republic of
South Africa, 1996, Chapter 2.
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32. “The Equality Clause remains, for the
vast majority of South Africans, largely
unfelt. It is a distant rumour, a source of
hope as well as pride, but unfulfilled […]
Governments need to look at each form
of inequality and injustice with an eye to at
least four matters. They must understand
its particularity; they must also understand
its intersections with other forms. They must
identify how redress can be made readily
accessible. And they must promote rights
and the knowledge of rights, and in the
process –as South African law commands—
actively promote equality.” Human Rights
Watch and the International Gay and Lesbian
Human Rights Commission, More than a
name: State-sponsored homophobia and its
consequences in Southern Africa (New York:
HRW & IGLRC, 2003) at 227.
33. The violence against black lesbian
women must also be understood within
the larger social context of unacceptably
high rates of misogynist violence against
women in South Africa. The social context of
patriarchal and homophobic oppression will
be discussed later in this report.
34. National Coalition for Gay and Lesbian
Equality v Minister of Justice 1999 (1) SA 6
(CC); 1998 (12) BCLR 1517 (CC) (“Sodomy
case”).
35. National Coalition for Gay and Lesbian
Equality and Others v Minister of Home
Affairs and Others 2000 (2) SA 1 (CC);
2000 (1) BCLR 39 (CC) (“Same-sex spouse
immigration case”).
36. Lesbian and Gay Equality Project and
Others v Minister of Home Affairs and Others
2006 (1) SA 524 (CC); 2006 (3) BCLR 355
(CC) (“Same-sex marriage case”).
37. South African Human Rights
Commission. (2006). Sixth economic and
social rights report Pretoria: SAHRC; South
African Human Rights Commission. (2007).
Report of the public hearing on school-based
violence. Pretoria: SAHRC. Extreme poverty
and high unemployment disproportionally
affect women, children and the disabled.
More than 2.2 million families lack adequate
housing and many illegal evictions occur
in rural areas. Schools are dangerous,
especially for girls, with 25% reporting
incidents of bullying, gender-based violence/
violence against women, rape, sexual
assault, sexual harassment, and physical and
psychological violence.

_16

preventative or protective measures
is an on-going violation of section
12 of the Constitution.31
Section 9 articulates the
promise of substantive equality as a
foundational Constitutional value.32
The fact that black lesbian women
living in townships are bearing the
brunt of homophobic violence33
shows that judicial recognition
of formal LGBTI equality rights
does not necessarily translate into
the achievement of substantive
equality for LGBTI persons
from historically disadvantaged
communities.
Constitutional
challenges brought under the
section 9(3) grounds of sexual
orientation have enabled recognition
of formal LGBTI equality rights
such as: the decriminalisation of
sodomy,34 immigration for samesex spouses,35 and recognition of
same-sex marriage.36 Each of these
cases enabled LGBTI persons to
obtain formal equality or the same
treatment under an area of the
law. To achieve the constitutional
promise of substantive equality for
LGBTI persons from disadvantaged
communities, human rights must
be understood as fundamentally
indivisible and interconnected.
Black
lesbian
women
living in townships are part of the
poorest and most disadvantaged
communities in South Africa.37
The constitutional promise of
substantive equality links the rights
to equality and dignity with all
other fundamental human rights –

especially socio-economic rights.38
It is not sufficient for a lesbian
woman to have a right to marry if
she does not have adequate housing,
access to health care or equal access
to education. Substantive equality
addresses entrenched disadvantage
and is not merely about a formalistic
requirement of same treatment
for all.39 Quite different from a
liberal individualist perspective,
substantive equality extends our
understanding of discrimination
beyond individual acts of prejudice
and requires the state to facilitate
or provide for the enactment of the
same treatment for all.40 “Equal
consideration for all may demand
very unequal treatment in favour of
the disadvantaged.”41 South African
law makes a distinction between
prohibited unfair discrimination
and ‘fair discrimination’ measures
designed to achieve equality.42
Realising substantive equality for
black lesbian women in townships
targeted by hate crimes requires
the state to fulfil its positive socioeconomic obligations as well as
improving overall service provision
and access to judicial mechanisms.
Every hate crime against
LGBTI persons and/or acts of
violence against women is an
infringement of the right to dignity,
as well as a violation of other
constitutional rights. Dignity rights
violations under section 10 are
inherently connected with violations
of other fundamental rights.43 If the
state fails to take effective positive
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action to redress LGBTI hate
crimes and violence against women,
it is violating its constitutional
obligations. As Justice Chaskelson
notes: “Ours is an unequal society
and the Constitution recognises
that positive action is necessary to
establish conditions in which there
is not only equality of rights but also
equality of dignity.”44
Another constitutional right
that is important for hate crime
survivors is the right of access to
information. Section 32 of the
Constitution provides for the right
of access to information “held by
the state” and information “held by
another person […] that is required
for the exercise or protection of
any rights.”45 Rights of access to
information help “foster a culture
of transparency and accountability
in public and private bodies”46 and
“can be used to prevent further
violations of rights by opening up
activity to constant scrutiny.”47 In
order to document human rights
violations and potential claims for
compensation, it is important that
both the survivors and victims
of such crimes have access to
information and access to judicial
processes. These include access to
copies of medical reports and police
statements, regular updates about
the case investigation, information
about arrests and bail of suspects,
etc.

38. Constitution of the Republic of
South Africa, 1996, ss9, 10, 12, 26,
27, 29 and 32.; Khosa and Others v
Minister of Social Development and
Others 2004 (6) BCLR 569 (CC). In
Khosa, the Court affirmed the principle
that the right to equality and socioeconomic rights were “intersecting rights
which reinforce one another.”
39. President of the Republic of South
Africa and Another v Hugo 19 97(4)
SA 1 (CC); 1997 (6) BCLR 708 (CC).
The Constitutional Court recognised
that “although the long-term goal of our
constitutional order is equal treatment,
insisting upon equal treatment in
circumstances of established inequality
may well result in the entrenchment of
that inequality.”
40. Fredman, S. (2005). Providing
equality: Substantive equality and the
positive duty to provide. South African
Journal of Human Rights, 21, 163190. Fredman identifies four aims of
substantive equality that emphasise
the state’s positive obligations: “First,
substantive equality should aim to break
the cycle of disadvantage associated
with out-groups. Second, it should
promote respect for the equal dignity
and worth of all, thereby addressing
stigma, stereotyping, humiliation and
violence because of membership of
an out-group. Third, it should entail
positive affirmation and celebration of
identity within community, and, finally,
it should facilitate full participation in
society. An explicit commitment to
redressing disadvantage, combating
social exclusion and facilitating
positive participation all require positive
provision.”
41. Fredman, S. (2005). Providing
equality: Substantive equality and the
positive duty to provide. South African
Journal of Human Rights, 21, 163-190
(citing Amartya Sen).

43. Dawood and Another v Minister of
Home Affairs and Others, Shalabi and
Another v Minister of Home Affairs and
Others, Thomas and Another v Minister
of Home Affairs and Others 2000 (3)
SA 936 (CC); 2000 (8) BCLR 837
(CC) at para 35; as cited in: Khosa and
Others v Minister of Social Development
and Others 2004 (6) BCLR 569
(CC) at para 41. “Human dignity […]
informs constitutional adjudication and
interpretation at a range of levels. It is
a value that informs the interpretation
of many, possibly all, other rights […]
In many cases, however, where the
value of human dignity is offended,
the primary constitutional breach
occasioned may be of a more specific
right such as the right to bodily integrity,
the right to equality or the right not to be
subjected to slavery, servitude or forced
labour.”
44. Chaskalson, A. (2000). The third
Bram Fischer memorial lecture: Human
Dignity as a foundational value of our
constitutional order. South African
Journal of Human Rights, 16, 193-205.
45. Constitution of the Republic of
South Africa, 1996, s32(1).
46. Promotion of Access to Information
Act, Act 2 of 2000, Preamble. The
PAIA was enacted to give effect to
s32 of the Constitution in response to
the conditions of the pre-1994 South
African government marred by “a
secretive and unresponsive culture in
public and private bodies which often
led to an abuse of power and human
rights violations.”
47. Jagwanth, S. (2002). The right to
information as a leverage right. In R.
Calland and A. Tilley (Eds.), The right
to know, the right to live: Access to
information and socio-economic justice.
Cape Town: Open Democracy Advice
Centre.

42. Constitution of the Republic of
South Africa, 1996, s9; Promotion
of Equality and Prevention of Unfair
Discrimination Act, Act 4 of 2004.
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Obligations in accordance diligence.”56
with international law

48. Constitution of the Republic of South
Africa, 1996, s39; Heléne Combrink,
“Positive State duties to protect women
from violence: Recent South African
developments” (1998) Human Rights
Quarterly 20.3, 666-690 at 671. “[T]his
implies that South African courts will be
required to consult all sources of international
law recognised by Article 38(1) of the
Statute of the International Court of Justice:
international conventions, international
custom, the general principles of law
recognised by civilised nations, judicial
decisions, and the teaching of publicists.”
49. Constitution of the Republic of South
Africa, 1996, s233; Azanian Peoples’
Organisation (AZAPO) and others v The Truth
and Reconciliation Commission and others
[1996] 3 All SA 15 (C) at 30: “The intention
to legislate contrary to the ius cogens would,
however, have to be clearly indicated by
Parliament in the legislation in question
because of the prima facie presumption that
Parliament does not intend to act in breach of
international law”.
50. S v Makwanyane and Another 1995
(3) SA 391 (CC), 1995 (6) BCLR 665 (CC)
at para 35: “[P]ublic international law would
include non-binding as well as binding law.
They may both be used under the section
as tools of interpretation. International
agreements and customary international
law accordingly provide a framework
within which [the Bill of Rights] can be
evaluated and understood, and for that
purpose, decisions of tribunals dealing
with comparable instruments, such as
the United Nations Committee on Human
Rights, the Inter-American Commission on
Human Rights, the Inter-American Court of
Human Rights, the European Commission
on Human Rights, and the European Court
of Human Rights, and, in appropriate cases,
reports of specialised agencies such as
the International Labour Organisation,
may provide guidance as to the correct
interpretation of particular provisions of [the
Bill of Rights].”
51. South Africa has signed or ratified the
following UN treaties: International Covenant
on Civil and Political Rights; International
Covenant on Economic, Social and
Cultural Rights; International Convention
on Elimination of Racial Discrimination;
Convention Against Torture; Convention on
the Rights of the Child; Convention on the
Elimination of Discrimination Against Women.
Each of these international human rights
treaties contains a common article 2 that
articulates the fundamental human rights
principle of non-discrimination and equality.
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The Constitution requires for the
Bill of Rights and all legislation
in South Africa to be interpreted
in
conformity
with
both
international human rights law48
and customary international law.49
The Constitutional Court has
recognised that “public international
law would include non-binding as
well as binding law.”50 While South
Africa has general human rights
duties under numerous treaties to
uphold non-discrimination and
substantive equality,51 it also has
specific international obligations
to eliminate violence against
women.52 Under the Declaration
on Elimination of Violence Against
Women,53 states must, for example,
take positive action to eradicate
violence against women and uphold
their ‘due diligence obligations’.
The Yogyakarta Principles54 in
relation to sexual orientation and
gender identity must also inform
the interpretation of Constitutional
rights to freedom and security for
LGBTI persons. Furthermore,
South Africa should comply
with UN CERD Committee
recommendations to enact hate
crimes legislation.
The nature of due diligence
obligations to eradicate violence
against women has been set out
in numerous international human
rights documents.55 The UN Special
Rapporteur on Violence Against
Women has concluded, based on
international state practice and
opinion juris, “that there is a rule
of customary international law
that obliges States to prevent and
respond to acts of violence with due

Under the due diligence
obligation, States have a duty to
take positive action to prevent and
protect women from violence, punish
perpetrators of violent acts and
compensate victims of violence (italic
emphasis added).
The
Rapporteur
recommends that in order to
strengthen the application of the due
diligence standard, the following
needs to take place: 1) fuller
implementation of the obligations
of prevention and compensation
and effective realisation of existing
protection and punishment duties;
and 2) inclusion of relevant nonState actors as bearers of duties
in responding to violence against
women. Under the duties to protect,
States must ensure that women and
girls who are victims or at risk have
access to justice, health care and
support. The duty to compensate
includes ensuring adequate criminal
and civil remedies. “Compensation
for acts of violence against women
may involve the award of financial
damages for any physical and
psychological injuries suffered, for
loss of employment and educational
opportunities, for loss of social
benefits, for harm to reputation
and dignity as well as any legal,
medical or social costs incurred
as a consequence of violence.”
Furthermore, it is important that
all interventions must promote the
goal of women’s empowerment.
Of concern then, is the manner in
which domestic legislation towards
this goal, in the form of the proposed
Women’s
Empowerment
and
Gender Equality bill, was amended
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in 2013 to exclude references to
LGBTI persons after such references
were included in the first draft of
the bill.57
International
obligations
to eliminate gender-based violence
against LGBTI persons are further
elaborated in the Yogyakarta
Principles in relation to sexual
orientation and gender identity.58
Some feminist academics have
criticised the language of ‘genderneutrality’ for neglecting the realities
of “uneven power in gender relations”
and “already marginalised position
that women are in.”59 However, for
the LGBTI community, respect for
each person’s expression of gender
identity is essential and it does not
negate structural inequalities. Many
transgender individuals who engage
in female same-sex practices do not
self-identify as ‘woman’ or ‘lesbian’
but rather express their gender
identity as masculine.60 Thus, by
referring to ‘gender-based violence,’
it respects individual gender
expression and challenges rigid
patriarchal definitions of binary
gender roles and heteronormative
social norms that reinforce structural
inequalities.
Principle 5 of the Yogyakarta
Principles articulates the principles
of international law for safeguarding
the right to security of the person for
LGBTI individuals. It stipulates:
Everyone, regardless of sexual
orientation or gender identity, has the
right to security of the person and to
protection by the State against violence
or bodily harm, whether inflicted
by government officials or by any
individual or group.61

52. Convention on the Elimination of All
Forms of Discrimination Against Women
(entry into force 1981) General Assembly
resolution 34/180 of 18 December 1979;
CEDAW General Recommendation 19:
Violence Against Women (11th Session,
1992); Declaration on the Elimination of
Violence Against Women (20 Dec 1993)
Proclaimed by General Assembly Resolution
48/104; Resolution 61/143 adopted by the
General Assembly: Intensification of efforts to
eliminate all forms of violence against women
(19 Dec 2006) UN Doc No A/61/438;
Beijing Declaration and Platform for Action,
Fourth World Conference on Women (15
Sept 1995); South African Development
Community (SADC), Declaration on Gender
and Development (Malawi: 8 September
1997); South African Development
Community (SADC), Addendum on The
Prevention and Eradication of Violence
Against Women and Children (Durban, South
Africa: 14 September 1998).
53. Declaration on the Elimination of Violence
Against Women (20 Dec 1993) Proclaimed
by General Assembly Resolution 48/104.
54. The Yogyakarta Principles: Principles on
the application of international human rights
waw in relation to sexual orientation and
gender identity. Available from: http://www.
yogyakartaprinciples.org/
55. CEDAW General Recommendation 19:
Violence Against Women (11th Session,
1992); Declaration on the Elimination of
Violence Against Women (20 Dec 1993)
Proclaimed by General Assembly Resolution
48/104; Beijing Declaration and Platform for
Action, Fourth World Conference on Women
(15 Sept 1995).

57. http://www.parliament.
gov.za/live/content.php?Item_
ID=216&DocumentNumber=553400
58. The Yogyakarta Principles: Principles
on the application of international human
rights law in relation to sexual orientation and
gender identity (Yogyakarta, Indonesia: March
2007).
59. Artz, L., & Smythe, D. (2007). Feminism
vs. the State?: A decade of sexual offences
law reform in South Africa. Agenda, 74,
6-18. It is possible for ‘women-only’ language
to similarly be experienced as exclusionary
for feminists that identify as transgender, or
for those who adopt a male ‘gender identity’.
This emphasises the importance of remaining
critical of structural inequalities based upon
patriarchal and/or heterosexist privilege
and power when applying gender-neutral
language.
60. This may include biological women who
identify as ‘butch’, transgender or as ‘lesbian
men’. Expressions of ‘female masculinity’
or ‘male femininity’ are also diverse ways in
which oppressive patriarchal gender roles
are subverted and re-negotiated by LGBTI
individuals. For more information on African
female same-sex practices see: Morgan, R.,
& Wieringa, S. (2005). Tommy boys, lesbian
men and ancestral wives: Female same-sex
practices in Africa. Johannesburg: Jacana
Media.
61. The Yogyakarta Principles: Principles
on the application of international human
rights law in relation to sexual orientation and
gender identity (Yogyakarta, Indonesia: March
2007).

56. Ertürk, Y. (2006). The Due Diligence
Standard as a tool for the elimination of
violence against women: Report of the
Special Rapporteur on violence against
women, its causes and consequences.
UN Commission on Human Rights, 62nd
Session. UN Doc. E/CN.4/2006/61. The
Rapporteur traced the due diligence standard
from 17th century Grotius, to applications at
the Inter-American Court of Human Rights,
Inter-American Commission on Human
Rights, European Court of Human Rights and
UN CEDAW Committee.
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62. The Yogyakarta Principles: Principles
on the application of international human
rights law in relation to sexual orientation
and gender identity (Yogyakarta,
Indonesia: March 2007).
63. UN CERD Committee 69th Session,
Concluding observations of Committee
on Elimination of Racial Discrimination:
South Africa (19 October 2006) UN Doc
No. CERD/C/ZAF/CO/3.
64. South African Human Rights
Commission, South African Human
Rights Commission (SAHRC) NHRI
submission to the Universal Periodic
Review Mechanism (20 November
2007).
65. United Nations Committee on the
Elimination of All Forms of Discrimination
Against Women 48th Session,
“Concluding observations of the
CEDAW Committee on South Africa” (5
April 2011) UN Doc. CEDAW/C/ZAF/
CO/4.
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States therefore have a duty to:
1) take necessary policing and
other measures to prevent violence
and provide protection; 2) take
necessary legislative measures to
impose penalties; 3) ensure that
sexual orientation or gender identity
may not be advanced to mitigate
such violence; 4) ensure vigorous
investigation and prosecution; and
5) undertake awareness-raising
measures in order to combat
prejudices that underlie violence
related to sexual orientation and
gender identity.62 For South Africa,
these principles should be applied
when interpreting Section 12 of the
Constitution.
The urgent need for hate
crimes legislation in South Africa has
been recognised by the UN CERD
Committee in its 2006 Concluding
Observations where concern was
expressed “about the frequency of
hate crimes and hate speech in the
State party and the inefficacy of the
measures in preventing such acts.”63
The Committee recommended that
South Africa “adopt legislation and
other effective measures in order to
prevent, combat and punish hate
crimes and speech.” The SAHRC
also criticised the South African
government for failing to take action
to enact hate crimes legislation in
its 2007 Universal Periodic Review
submission to the UN.64
The
SAHRC noted the murders of
black lesbians and HIV-positive
women and incidents of xenophobic
attacks against foreign nationals
and reiterated the UN CERD
Committee’s recommendation to
enact hate crimes legislation.

The UN CEDAW Committee
specifically highlighted its concern
about violence against South African
sexual minorities in its Concluding
Observations for South Africa on 5
April 2011:
39. The Committee notes that the
State party has in its Constitution
the prohibition of discrimination
based on the sexual orientation
of individuals. However, the
Committee expresses grave
concern about reported sexual
offences and murder committed
against women on account of
their sexual orientation. The
Committee further expresses
serious concern about the practice
of so called “corrective rape” of
lesbians.
40. The Committee calls on
the State party to abide by its
Constitutional provisions and
to provide effective protection
from violence and discrimination
against women based on their
sexual orientation, in particular
through
the
enactment
of
comprehensive
antidiscrimination legislation that
would include the prohibition of
multiple forms of discrimination
against women on all grounds,
including on the grounds
of sexual orientation. The
Committee further recommends
that the State party continue its
sensitization campaign aimed
at the general public, as well as
provide appropriate training to
law enforcement officials and
other relevant actors. 65
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After many years of international
advocacy from LGBTI organizations
and individuals, the United Nations
recently launched the “Free &
Equal Initiative” global public
education campaign to promote
LGBTI equality.66 The United
Nations specifically recommends
that states fulfil their human rights
obligations to LGBTI communities
by including “sexual orientation
and gender identity as protected
characteristics in hate crime laws.”67

Domestic law, policy and
practice

Several legislative and policy
developments in South Africa
may affect the way that survivors
and victims of hate crimes can
access justice and support services.
After almost a decade of feminist
lobbying, the Criminal Law (Sexual
Offences) Amendment Act was passed
into law in 2007.68 This legislation
expanded the definition of rape and
included provisions to provide HIV
prevention services for survivors of
sexual offences.
The new Sexual Offences Act
extended the former common law
heterosexist definition of rape where
only a man could rape a woman by
inserting his penis into her vagina.
The new legislation defined rape as:
Any person (‘A’) who unlawfully
and intentionally commits an
act of sexual penetration with a
complainant (‘B’), without the
consent of B, is guilty of the offence
of rape.
Also new offences such as ‘compelled
rape’, ‘compelled sexual assault’
and ‘compelled self-sexual assault’

were created. The Act provides for
compulsory HIV-testing of alleged
sex offenders upon request from the
victim or police, provision of free
PEP (post-exposure prophylaxis)
HIV prevention treatment and
establishes a National Sex Offender
Registry. Some feminist academics
have raised concerns about the new
legislation’s ‘gender neutral’ rape
definition that neglects the structural
nature of gender inequality and
criticised the final Bill that omitted
many of the victim-centred services
that feminists had advocated for.69
Victim-centred services that were
omitted include legislated positive
legal duties, legal representation
for victims, provisions for the use
of expert testimony, comprehensive
health treatment services and
detailed medico-legal examination
procedures to obtain critical
corroborating evidence.70
Another relevant legislative
development
has
been
the
announcement to reintroduce the
sexual offences courts. The sexual
offences courts in South Africa
originated with a pilot project in
Wynberg in the Western Cape
in 1993 and had as its goals the
creation of a victim-centered
approach to justice and the need
to prevent secondary victimisation
within the justice system. Between
1998 and 2000, a further six such
courts were introduced throughout
South Africa, although they lacked
a national implementation plan,
so stakeholders often crafted
their own plan for their own
court. These courts had several
problems, including the inability
for departments and provincial and
national government departments

66. United Nations Free & Equal Initiative
website: https://www.unfe.org/
67. United Nations Office of the High
Commissioner of Human Rights, “Born
Free and Equal: Sexual Orientation and
Gender Identity in International Human
Rights Law” (2012).
68. Criminal Law (Sexual Offences)
Amendment Act, Act 32 of 2007
(“Sexual Offences Act”).
69. Artz, L., & Smythe, D. (2007).
Feminism vs. the State?: A decade of
sexual offences law reform in South
Africa. Agenda, 74, 6-18.
70. Artz and Smythe (2007) note that
“the Domestic Violence Act provided us
with a model for the inclusion of positive
legal duties in legislation by setting out
specific requirements for the police
[National Instructions 7/1999]”; The
South African Police Service National
Instructions Regarding Domestic
Violence (7/1999). Available from:
http://www.tlac.org.za/wp-content/
uploads/2012/02/national-instructiondomestic-violence-act.pdf.
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71. Report of the re-establishment
of sexual offences courts: Ministerial
Advisory Task Team on the adjudication
of sexual offence matters. Available from
http://www.justice.gov.za/reportfiles/
other/2013-sxo-courts-report-aug2013.
pdf
72. Submission to the Portfolio
Committee on Justice and Constitutional
Development on the strategic plans and
budget of the DOJ&CD and the NPA.
Available from http://www.shukumisa.
org.za/wp-content/uploads/2013/04/
Shukumisa-Campaign-submissionDoJCD-NPA-13-April-2013.pdf
73. Report of the re-establishment
of sexual offences courts: Ministerial
Advisory Task Team on the adjudication
of sexual offence matters. Available from
http://www.justice.gov.za/reportfiles/
other/2013-sxo-courts-report-aug2013.
pdf
74. The budgetary review and
recommendation report of the Portfolio
Committee on Justice and Constitutional
Development. Available from: http://
www.pmg.org.za/atc131105budgetary-review-and-recommendationreport-portfolio-committee-justice-andconstitutional-development.
75. DOJ&CD. (2007). National
Implementation Plan: Service Charter for
Victims of Crime. Pretoria: DOJ&CD.
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to properly co-ordinate. A further
issue was training, as 50% of the
prosecutors at these specialised courts
had received no specialised training
in how to deal with sexual offences
and those who had, had received it
on an ad-hoc basis. Further issues
were a lack of dedicated budget, lack
of a specific framework and, once
again, no mechanism against which
to monitor progress.
By the end of 2005, 74
specialised courts were in existence
and were doing good work in terms
of reducing the turnaround time
for trials and securing a vastly
improved conviction rate. The
courts’ success ultimately played
a role in their decline, because
there were concerns that the wellresourced courts offering faster trials
were privileging some victims over
others, thus potentially violating
constitutionally guaranteed rights to
equal protection and benefit for all
under the law.71 A moratorium was
placed on further courts and the
pressure of the court-roll meant that
the specialised courts were absorbed
into ordinary functioning.
Despite the setbacks the
courts had, the pilot project achieved
a remarkable 80% conviction rate.
Compare this to conviction rates in
regular courts after the specialised
courts fell away, which was a mere
6.98% in 2011/12.72 Calls were
made for the re-establishment of
the courts soon after their initial
decline. DOJ&CD commissioned a
report in June of 2012 to examine
the feasibility of reintroducing
specialised sexual offences courts.
The report was released in August
of 2013 and recommended the
reintroduction
of
specialised

sexual offences courts, beginning
in the 2013/14 financial year and
completing all necessary work to
establish the courts by 2025.
It is noteworthy that LGBTI
people are listed as a ‘specialised
group’ of victims in relation to
sexual offences, not only because
the group experiences higher rates
of sexual violence than the general
population, but also because
widespread discrimination means
that the group is often a target of
secondary discrimination by the
justice system.73
While the re-establishment
of the new courts is a definitive
move in the right direction, many
of the same concerns relating to
implementation and capacity persist.
The NPA lists the establishment
of the new courts as a ‘budgetary
concern’ going forward. In the
NPA’s budgetary review before the
parliamentary portfolio committee
on Justice and Constitutional
Development, the committee noted
that the NPA’s budget meant that it
“will be unable to provide additional
prosecutors for new courts, such as
any dedicated sexual offences courts
that may be established”.74 Where
much of the point of such courts is
to prevent secondary victimisation,
it is essential that adequate and
well-trained staff members are
employed. It remains to be seen
whether the government can meet
its commitment in re-establishing
the courts.
In addition, the Service
Charter for Victims of Crime
was launched in June 2008 as
part of an inter-departmental
government initiative to regulate
minimum standards of victim
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services between six governmental
departments - the Department of
Correctional Services, Department
of Health, Department of Justice
and Constitutional Development,
Department of Social Development,
National Prosecuting Authority
and South African Police Service.75
The Charter lists seven key victim
rights and corresponding duties.76
These include the right to be treated
with fairness and respect in lieu of
dignity and privacy, the right to
receive information, the right to
assistance, the right to restitution,
the right to protection, the right
to offer information and the right
to compensation. Of significance
for LGBTI hate crime survivors,
the definition of victim of crime
includes persons who have suffered
human rights violations that are not
yet covered in national legislation
and includes immediate family,
dependants of the direct victim and
those that have suffered harm while
assisting victims in distress.77 It is
hoped that these and other existing
policy measures will improve access
to justice and services to survivors
and victims of crime. However, it
still remains to be seen whether
ambitious policy frameworks are
properly implemented in practice.
The first overview of the Five Year
Implementation Plan on the Victims’
Charter lists some achievements,
but for the most part, the Charter
appears to be inconsistently applied
and under-utilised.
An overview of the
implementation of the Victim’s
Charter was released in 2011,
seemingly only by the Department
of Health and none of the other five
bodies involved in the Charter. The

DOH is the only body that released
an itemised list of its implementation
of the Charter and, as such, it is
unclear how the other bodies faired.
A
summary
of
the
National Implementation Plan
for the Victim’s Charter from
2012 includes all departments but
remains very sparse on details of
implementation.78 It appears that the
same toll-free hotline and website
for the Charter that are discussed as
‘needing to be established’ in 2007
are still awaiting completion in
2013. Perhaps the most concerning
issue with the Charter is that it lacks
a clear plan for its implementation
and a framework to measure progress
against, with the 2012 report
concluding: “Although departments
have not identified different ways in
which the Victim’s Charter will be
implemented, the research projects
(for example monitoring impact
of training) are one way in which
monitoring can be done.” After five
years, progress has been painfully
slow and the bodies involved are
still struggling with the basics of
how to measure progress and how
to co-ordinate their efforts.
Within the criminal justice
system, the police and emergency
health services play an important
role in providing critical services to
survivors. For example, the Western
Cape SAPS must uphold the Western
Cape Police Service Charter.79 Service
guarantees for victims of crime in
the Charter include the provision
of a crime reference number
immediately or within 24 hours,
feedback within 14 days about
the case regarding arrest(s) and/or
bail, the provision of information
about court dates 14 days before

76. DOJ&CD. (2005). Service Charter
for Victims of Crime. Pretoria: DOJ&CD.
The Victim’s Charter is launched as
part of the government’s National
Implementation Plan for the Service
Charter for Victims of Crime (2007)
and Integrated Victim’s Empowerment
Programme (2005).
77. Referring to the African Charter on
Human and People’s Rights 1987, the
South African Department of Justice
and Constitutional Development
Gender Directorate publicly declared:
Victim means persons who individually
or collectively have suffered harm,
including physical or mental injury,
emotional suffering, economic loss
or substantial impairment of their
fundamental rights, through acts or
omissions that are in violation of criminal
laws or that do not yet constitute
violations of national criminal laws but
of internationally recognized norms
relating to human rights. The term victim
also includes, where appropriate, the
immediate family or dependants of the
direct victim and persons who have
suffered harm in intervening to assist
victims in distress. See: Department of
Justice and Constitutional Development
RSA, Public Statement of Gender
Directorate, “Africa and victim rights”
(undated).
78. Available from: http://
www.justice.gov.za/vc/
events/2012natconf/2012natconfsummary-nip.pdf.
79. Western Cape Police Service
Charter, Western Cape SAPS:
Department of Community Safety.
Available from: http://www.westerncape.
gov.za/text/2003/12/wcpae_police_
service_charter_english.pdf.
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85. “Corrective rape”, hate crimes and the
law in South Africa. Available from: http://
d2zmx6mlqh7g3a.cloudfront.net/cdn/
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86. Notes by Minister Jeff Radebe, Minister
of Justice and Constitutional Development,
on the occasion of the panel discussion
under the theme: “Imagine a World Without
Hate!”. Available from: http://www.justice.
gov.za/m_speeches/2013/20130825-hatespeech.html.
87. Artz, L., & Smythe, D. (2007). Feminism
vs. the State?: A decade of sexual offences
law reform in South Africa. Agenda, 74.
88. The monitoring of the implementation of
the Domestic Violence Act reports indicate
structural problems hindering effective
implementation. See Parenzee, P., Artz,
L., & Moult, K. (2001). Monitoring the
implementation of the Domestic Violence
Act: First report. Cape Town: University
of Cape Town Institute of Criminology.
These authors note “both police and court
personnel expressed a sense of being
expected to fulfil the requirements of the Act
without the necessary guidance, support
or resources to do so. Not only does this
set people up for failure, but it creates an
environment which becomes hostile to work
in, due to unmet expectations both on the
part of law enforcement agents and helpless
complainants, feelings of disempowerment,
and feelings of being implicated in a system
that is not performing. It seems obvious
to note that an environment such as this
is not conducive towards ensuring that
law enforcement agents are functional,
enthusiastic and caring in carrying out their
assigned duties under the Act.”
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the hearing date, the provision of a
copy of their statement on request
after consultation with Director of
Public Prosecutions, the provision of
specially trained officers for victims
of sexual offences and child abuse,
confidential interview facilities
and witness protection programme
information. In cases of domestic
violence, positive duties are set out
in the National Instructions.80 These
include procedural safeguards for
receiving complaints, securing
evidence and the duty to assist
complainants to file charges, the
provision of shelter, the provision
of medical treatment, the provision
of rights information, recordkeeping and disciplinary measures
for officers that fail to comply with
National Instructions. Similarly,
all health service providers must
uphold the National Patient’s Rights
Charter 81 including participation
in decision-making, confidentiality
and privacy, and informed consent.
Another
attempt
from government to tackle crimes
against women was the formation
of the National Council on GenderBased Violence in December of 2012
following its approval by Cabinet
in December 2011. The National
Council falls under the Department
of Women, Children and People with
Disabilities (DWCPD) and while not
focusing on LGBTI crimes, LGBTI
persons are acknowledged as part of
the larger discussion of GBV. The
National Council’s goals include
advising government on policy
and intervention programmes and
strengthening national partnerships
against gender-based violence. The
work of the council also includes
education drives to inform the

public about GBV but much of the
rest of the mandate is unclear with
vague references to “working with
stakeholders” and “strengthening
inter-departmental collaboration”.82
Nearly two years after the
Council’s approval by Cabinet, its
only progress seems limited to its
establishment and the intention to
launch its National Plan Against
Gender Based Violence by the end
of 2013. Two important aspects
of the Council’s work are the
monitoring of progress with the
plan and a mapping tool for GBV
that hopes to address the root causes
of GBV. By December 2013, both of
these items remain priorities for the
following year but are not included
in the estimated budget.83 While
the Council estimates that its work
will require a budget of over R20
million by June of 2013, it remained
a completely unfunded mandate
according to DWCPD responses in
parliament.84
It is unclear how this
council’s work differs from existing
structures like the DWCPD itself,
as well as other similar councils
such as the CGE and gender focal
points that already exist in the
SAPS and the DOJ&CD and
which presumably already advises
their own departments on such
matters. The Council falls under
the DWCPD which, since its
2009 establishment, has publically
struggled with misadministration
and a severe skills shortage.
A concrete step in addressing
hate crimes against LGBTI persons
was taken when, according to
responses to questions asked in
parliament, the DOJ&CD Minister
Jeff Radebe confirmed (as early
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as 2010) that a draft Hate Crime
Policy Framework was already
in existence. This draft did not,
however, list prejudice regarding
sexual orientation and was instead
aimed at offences committed with a
racial or xenophobic motivation85. By
2013, the DOJ&CD was once again
discussing hate crimes legislation
and had revised the draft policy
framework to now include hate
crimes against LGBTI persons. By
August 2013, DOJ&CD Minister
Jeff Radebe made the following
statement: “We have in earnest
started with work to enact relevant
legislative instruments that would
make it punishable by law to commit
acts of hatred against lesbians
and gays.”86 This statement by the
Minister has cleared up several years
of confusion about the government’s
policy on hate crime legislation for
LGBTI persons. It now remains
to be seen how such legislation
will be structured and whether
it will include any positive rights
for LGBTI persons. As this report
indicates, adequate government
policy is not truly effective in the
protection of LGBTI persons if poor
implementation continues. Any
hate crimes legislation that is passed
without the capacity to enforce it on
the ground therefore also risks being
ineffective in stemming the tide of
LGBTI related hate crimes.
In the absence of hate
crime legislation, it is necessary
for government to develop and
implement a coordinated interim
response to LGBTI related hate
crimes. Such a coordinated
government response finally came
about in 2011 with the establishment
of the DOJ&CD-led National Task

Team to address gender- and sexual
orientation-based violence against
LGBTI persons in South Africa,
during a period of heightened
media attention around the
Zoliswa Nkonyana trial and other
cases of LGBTI related violence.
Deliberations about the task team
began with a focus on ‘corrective
rape’, as that was the term an
international petition campaign
used towards mobilising the public
to put pressure on the South African
government to respond. Civil society
representatives raised concerns
about both such a narrow focus and
the language that was being used
to frame violence against lesbians
and it was agreed that the term
corrective rape would no longer be
used by the task team. The focus of
the task team has since been defined
as addressing gender and sexual
orientation-based violence against
LGBTI persons in South Africa,
which includes but is not limited to
homophobic targeted rape of lesbian
women. The purpose of the task team
has been formulated as developing,
implementing and monitoring a
joint intervention strategy to address
gender- and sexual orientationbased violence against LGBTI
persons, especially in the courts and
the Justice, Crime Prevention and
Security (JCPS) Cluster. The task
team has, however, been plagued
by challenges, including a lack of
capacity and sustained involvement
by some government departments
and civil society organisations, and,
as a result, only gained momentum
in 2013 when its terms of reference
were finalised and adopted, an
immediate work plan was developed,
and a more sustained civil society

consultation finally took place.
In summary, the existing
South African rights framework, as
well as legislation and policies aimed
at addressing gender-based violence,
are impressive. The pending
introduction of hate crime legislation
and the increased momentum of the
DOJ&CD-led task team further
added to the optimism around the
South African legal framework’s
capabilities to address LGBTI
related hate crimes. However, in
practice, “legislating rights and
protections for victims, without
providing a mechanism for ensuring
that they are implemented, has very
little transformative effect.”87 In the
criminal justice system and health
sector, the realities of fragmented
service provision, bureaucratic
disorganisation, mismanagement,
inadequate support and training,
low work morale and insufficient
resource allocation hamper effective
implementation. In the section that
follows we contrast the promise of
the constitution with the realities of
discrimination and violence against
LGBTI persons. 88
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3. Realities of patriarchal
homophobic and transphobic
oppression

“We, lesbian women, are born here in
Africa, we belong here. Who can say
ZHDUHXQ$IULFDQ"µ$IULFDQOHVELDQ
interviewees proclaiming their rights89
Black lesbian and transgender women
face violence at home, in schools,
communities and in various social
spaces. For many, this violence has
become a way of life. This systematic
and institutionalised violence hurts
bodies, minds and families because it
is kept invisible. Many South Africans
are homophobic, and this leads to a
perpetuation of myths and stereotypes
about lesbian and gay people. More
importantly, it leads to the creation of
an environment in which we, as black
lesbian and transgender women, feel
unsafe.90

_26
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90. Gqola, P.D. (2006). Pumla Dineo
Gqola speaks with Wendy Isaack.
Feminist Africa, 6, 91-100.
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Black lesbian women and compulsory heterosexuality
Black lesbian women and
compulsory heterosexuality

Black lesbian women in
South Africa live in both a
homophobic and patriarchal
social order where compulsory
heterosexuality91 is often
violently enforced. LGBTI
hate crimes are fuelled by
strong sanctions against
women’s transgression of
their
prescribed
gender
roles and therefore function
to ‘discipline’ gender nonconformity and deviations
from
heterosexuality.92
Experiences of discrimination
and violence begin at school.
Lesbian pupils and students
face exclusion, victimisation
and targeted homophobic rape
where male pupil(s)/student(s)
rape them to “make them
KHWHURVH[XDOµ93 In a 2002-2004
survey of 145 black lesbians
interviewed
in
Gauteng,
36% reported experiences of
verbal abuse, 15% reported
physical abuse and 10%
experienced sexual abuse or
rape.94 Human Rights Watch
and LGBTI organisations
have documented cases of
homophobic violence, rape
and harassment targeting
masculine ‘butch’ lesbians95
who
challenge
heteronormative and patriarchal
binary
gender
roles.
Intolerance comes not only
from the community but also
from political leaders who
stigmatise same-sex practices
as unnatural and sinful or
“alien to African culture and
an import from the depraved
:HVWµ96

The interplay of intersecting
oppressions based on race, sexuality
and gender can be traced historically.
Stemming from a period of racially
exploitative colonial capitalism
in the 1820s, laws defined black
African women as legal minors,
dependent on men for their
right of domicile and imposed
the false dichotomy between
so-called ‘public’ and ‘private’
violence against women. Black
African women were historically
allotted positions of subordination
characterised by realities of
“economic disenfranchisement, lack
of education, institutionalisation,
disrespect, racism and destruction
of self-worth.”97 For disadvantaged
black lesbian women, experiences
of violence are compounded by
racist, classist and homophobic
discrimination; black lesbian women
living in impoverished townships
face ongoing fear of homophobic
violence.98 Homophobic violence
against lesbians enforces ‘compulsory
heterosexuality.’ It is “a means of
assuring male right of physical,
economical, and emotional access”
and maintaining the heterosexual
economic, social and cultural
order.99 Dominant patriarchal and
homophobic social structures silence
and render lesbians invisible.
Homophobic prejudices are
replicated institutionally leading to
secondary victimisation when black
lesbians or transgender persons
attempt to access justice after hate
crime incidents.
[T]his victimisation has not
been confined to private actors;
some members of the police, who are
mandated to protect the vulnerable

91. Rich, A. (1980). Compulsory
heterosexuality and lesbian existence. United
Kingdom: Only Women Press.
92. Currier, A. (2011). Representing gender
and sexual dissidence in Southern Africa.
Qualitative Sociology, 34, 463-481.
93. South African Human Rights
Commission, Report of the Public Hearing on
School-Based Violence (Pretoria: SAHRC,
2007); “‘Corrective rape’ at schools” (12
March 2008) South Africa News 24.
94. Research commissioned by Joint
Working Group (network of 15 LGBTI
organisations) entitled “Levels and trends
of hate victimisation of lesbian, gay,bisexual
and transgendered (LGBT) persons in
Gauteng, KwaZulu Natal and Western Cape”
(2002-2004); Behind the mask, “Despite
constitution, gays are not safe in South
Africa” (24 October 2007), available online
at www.mask.org.za (accessed 12 April
2008); out of 141 black gay men surveyed,
40% reported verbal abuse, 15% reported
physical abuse and 9% reported sexual
abuse or rape.
95. Human Rights Watch, More than a
name: State-sponsored homophobia and its
consequences in Southern Africa New York:
Human Rights Watch and International Gay
and Lesbian Rights Commission.
96. Morgan, R., & Wieringa, S. (2005).
Tommy boys, lesbian men and ancestral
wives: Female same-sex practices in Africa.
Johannesburg: Jacana Media.
97. Hewat, H., & Arndt, M. (2001). The
experiences of stress and trauma: Black
lesbians in South Africa. (Unpublished report:
South Africa).
98. Living as a lesbian in Khayelitsha”
News24 (uploaded 13 Feb 2012; accessed
8 Dec 2013) https://www.youtube.
com/watch?v=JdZE1JsNcic&list=UU_
vRepQuzI527GtEP1pGYZw&index=520
99. Rich, A. (1980). Compulsory
heterosexuality and lesbian existence. United
Kingdom: Only Women Press.
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statistics 2012/13: Addendum to the
Annual Report. Available from: http://
www.saps.gov.za/statistics/reports/
crimestats/2013/downloads/crime_
stats_analysis.pdf at 56.

_28

in society, have been perpetrators
of secondary victimisation. In
some cases where the human rights
of black lesbian and transgender
people have been blatantly violated,
the state response has been silence
and omission. Reports of sexual
violence weren’t investigated,
dockets miraculously disappeared,
known suspects were not arrested,
and accused persons who had been
released on bail intimidated and
in some instances re-victimised the
complainants.100
Those that have the courage to
report hate crimes, typically also
encounter secondary victimisation
and discrimination when accessing
health services, the courts and
the media.101 Research has shown
that black women foresee a greater
likelihood of rape or abuse than
white women but are less likely
to report incidents to authorities
due to the perceived lack of social
support.102

Gender-based violence and
patriarchal social control
[I]n post-apartheid, democratic South
Africa, sexual violence has become a
socially endorsed punitive project for
maintaining patriarchal order. Men
use rape to inscribe subordinate status
on the intimately known ‘Other’ –
women […] such activities draw on
apartheid practices of control that
have permeated all sectors of society.103
Homophobic violence targeting
black lesbians must be understood
within the context of South Africa’s
deeply violent and patriarchal
society. South Africa has the highest

levels of rape of women and children
for a country not at war. Survey
research indicates that one in three
South African women can expect to
be raped in her lifetime and one in
four will be beaten by her domestic
partner.104 Every thirty seconds a
woman is raped and every six hours
a woman is killed. 105
The high rate of rape is
also fuelling South Africa’s HIV/
AIDS epidemic. “The rates of
sexual violence against women
and children, as well as the signal
failure of the criminal justice and
health systems to curtail the crisis,
suggest an unacknowledged gender
civil war.”106 In the 2011/12 period,
9153 sexual assaults were reported
to SAPS in the Western Cape, just
under 27 cases a day. Nationally, 64
514 cases were reported to SAPS.
In the 2012/13 period, this number
increased to 66 387 and 8776 in
the Western Cape for the same
period.107 Sexual offences include
the expanded definition of rape
under the 2007 act and are therefore
gender neutral. It would be fair to
say that a disproportionate amount
of those reporting sexual assaults
with SAPS will continue to be
women.
The UN Special Rapporteur
on Violence Against Women
has addressed how violence is
used against women as a form of
patriarchal social control:
Control over women’s sexuality
is often at the heart of cultural
and political justifications that
sustain and perpetuate violence
against women […] violation of
the sexuality of other women such
as in rape is also a manifestation of
the way in which masculine power
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establishes domination over women.
Violence or the threat of violence is
a basic tenet of patriarchal gender
order where cultures converge in
enforcing and sustaining control
over women.108
Sexual violence as a tool of
patriarchal social control is
especially effective because it
“combines the unpleasantness of
physical violence with deep shame
and self-blame on the part of the
victim.”109 If perpetrators are part of
the woman’s immediate community,
this may further deter the survivor
from reporting the incident or
seeking redress. Survivors who
feel unsafe may adopt self-punitive
and self-monitoring behaviour that
ultimately reinforces disempowering
subordinate gender roles for women.

Historical legacies of crime,
violence and injustice
Rape is about many things, including
the toxic after-effects of apartheid; but
it is probably one of the few burning
social issues in South Africa that
is fuelled not by narratives of race,
but rather by vitriolic patriarchal
imperatives.110
South Africa’s legacy of apartheid
has left behind a “history of
exclusion, oppression and violence
that perpetuate cycles of crime,
interpersonal
violence
and
111
victimisation.” Multiple societal
factors such as gross socio-economic
disparity, high levels of alcohol and
substance abuse, and high rates of
unemployment have resulted in
unacceptably high levels of crime,
violence and vulnerability to crime.

Socio-economic
rights
112
violations are widespread.
The
Quarterly Labour Force Survey for
Quarter 3 of 2013 shows a significant
difference in the unemployment rate
for men and women. While the gap
in 2013 is smaller than it has been in
recent years,113 the figures still show
the unemployment rate for women
at 27.5% while men are 23.3% and
South Africa in general is 25.2%.114
More than 2.2 million families in
South Africa lack adequate housing
and there are many illegal evictions
in rural areas.115 “Oppression
by crime is often linked to
oppression by poverty, with the
poor disproportionately victimised,
particularly by violent crimes.”116
Women, children and disabled
communities are more severely
impacted by poverty and violence.117
“It is argued in general that the
brutality of apartheid bred brutality
in its victims; and in particular that
apartheid emasculated men, who
tried to re-establish their manhood
by making women submissive and
beating those who resisted.”118 Hate
crimes targeting black lesbians and
transgender persons from townships
are part of the vicious cycles of
violence, crime and victimisation
that afflicts South African society.
This employment situation
is compounded by the fact that
women (and particularly black
African women) have historically
been disadvantaged in their access
to education. This can be seen in
the 2011 census where 14% of
black African women over age 25
had had no schooling at all, which
is more than 3 percentage points
higher than black African men.
No matter where women live in
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119. StatsSA. (2011). Gender
statistics in South Africa, 2011.
Available from: http://www.statssa.
gov.za/publications/Report-03-10-05/
Report-03-10-052011.pdf.
120. Constitution of the Republic
of South Africa, 1996, ss9, 10, 12;
UN CERD Committee 69th Session,
Concluding observations of Committee
on Elimination of Racial Discrimination:
South Africa (19 October 2006) UN
Doc No. CERD/C/ZAF/CO/3; South
African Human Rights Commission.
(2007). South African Human Rights
Commission (SAHRC) NHRI submission
to the Universal Periodic Review
Mechanism.
121. Haggerty, B.P. (2008). Hate
crime law and social contention: A
comparison of nongovernmental
knowledge practices in Canada and
the United States. Unpublished PhD
Thesis. University of British Columbia,
Vancouver, Canada.
122. Criminal Code, R.S.C. 1985,
c. C-46, s.718.2 (“Canadian criminal
statute”):
s718.2 Other sentencing principles
A court that imposes a sentence
shall also take into consideration the
following principles:
(a) a sentence should be increased
or reduced to account for any
relevant aggravating or mitigating
circumstances relating to the
offence or the offender, and,
without limiting the generality of the
foregoing,
(i) evidence that the offence was
motivated by bias, prejudice or
hate based on race, national
or ethnic origin, language,
colour, religion, sex, age, mental
or physical disability, sexual
orientation, or any other similar
factor.
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South Africa, they are less likely
to be employed than men, with
women’s unemployment rate being
5.4 percentage points higher than
the national unemployment rate for
men. Black African women again
fair worst, with their unemployment
rate being 6.6 percentage points
higher than black African men.119
Black African women face the
dual oppression from the legacy of
apartheid and patriarchal structures
that see their education less of a
priority and their employment more
unlikely.
In the section that follows
we consider ways in which to begin
addressing the disjuncture between
the promise of the constitution and
the lived reality of LGBTI lives.

4. Transforming LGBTI
human rights into
lived realities
Enact hate crimes legislation Without hate crimes legislation,
homophobic violence remains
specifying positive duties
Urgent enactment of hate
crimes
legislation
is
necessary given the continual
incidence of homophobic and
transphobic hate crimes that
are occurring in South Africa.
Such legislation is required
WR IXOÀO WKH FRQVWLWXWLRQDO
mandate
of
substantive
equality, dignity and rights
to security of the person,
as well as compliance with
international human rights
obligations.120 Effective hate
crimes
legislation
must
include positive legal duties
(especially for police) and
provisions for victim-centred
services that are sensitive
to LGBTI needs. Adequate
budgetary resource allocation,
specialised training and
widespread public education
must accompany effective
implementation strategies.

legally invisible, silently condoned
and almost socially sanctioned.121 In
jurisdictions such as Canada122 and
the USA123, hate crimes legislation
takes the form of criminal law
sentencing enhancements applied
when a crime is motivated by
bias on specified grounds. Other
hate crimes policies may include
legislation on hate crime statistics124
and hate-related conduct in schools.
In the South African context, hate
crimes legislation with provisions
specifying positive duties may follow
precedents set by the development
of national framework guidelines
for handling sexual offences125
and existing procedural duties for
domestic violence cases.126
Positive duties to be
included in the legislation should
address procedural obligations for
medico-legal health services and
criminal justice authorities. Positive
duties for medico-legal health
service personnel should include
training requirements on evidence
gathering and giving expert
testimony, procedures for gathering
forensic medical evidence, guidance
to investigators about possible
evidence collection and information

123. United States Sentencing Guidelines
Manual, § 3A1.1 (November 1, 2006); (to
view online: http://www.ussc.gov/2006guid/
gl2006.pdf). While gender is a prohibited
bias, the commentary to § 3A1.1, also
pursuant to instructions from Congress,
articulates a limit applicable to this bias only:
“Do not apply subsection (a) on the basis
of gender in the case of a sexual offense.”
In other words, sex crimes are hate crimes
when they are motivated by an anti-African
American bias, for example, but not when
they are motivated by an anti-woman bias.
§3A1.1. Hate Crime Motivation or
Vulnerable Victim
(a) If the finder of fact at trial or, in
the case of a plea of guilty or nolo
contendere, the court at sentencing
determines beyond a reasonable doubt
that the defendant intentionally selected
any victim or any property as the object of
the offence of conviction because of the
actual or perceived race, color, religion,
national origin, ethnicity, gender, disability,
or sexual orientation of any person,
increase by 3 levels.
124. Hate Crimes Statistic Act (1990) 28
U.S.C.A § 534 notes (2006) (codifying Pub.
L. 101-275, Apr. 23, 1990, 104 Stat. 140,
as amended Pub. L. 103-322. Title XXXII,
§ 32096, Sept. 13, 1994, 108 Stat. 2131;
Pub. L. 104-155, § 7, July 3, 1996, 110
Stat. 1394 [Hate Crime Statistics Act]).
125. Criminal Law (Sexual Offences)
Amendment Act, Act 32 of 2007, ss 62,
66 (“Sexual Offences Act”). In fact rather
than solely demanding new hate crimes
legislation, a practical advocacy route would
be to ensure that LGBTI concerns are
addressed within the current development of
sexual offence procedural protections.
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126. The South African Police Service
National Instructions regarding Domestic
Violence (7/1999). Available from:
http://www.tlac.org.za/wp-content/
uploads/2012/02/national-instructiondomestic-violence-act.pdf
127. These recommendations are
adapted from the submissions on the
Sexual Offences Act. See: Martin, L.J.,
& Artz, L. (2002). Chapter 3: MedicoLegal Services, in Submission to the
South African Law Commission Project
107: Sexual Offences Act Discussion
Paper 102.
128. Artz, L. (2002). Chapter 4: Police
investigation – A special focus on
unfounded cases, in Submission to the
South Africn Law Commission Project
107: Sexual Offences Act Discussion
Paper 102; Smythe, D. (2002). Chapter
8: Legal representation for victims of
sexual offences, in Submission to the
South African Law Commission Project
107: Sexual Offences Act Discussion
Paper 102.

provision to victims about rights,
treatment options and support.127
Positive duties for criminal justice
authorities should include duties
to receive hate crime complaints,
guidelines on evidence gathering,
information
provision
about
rights and procedures, privacy and
confidentiality during interview(s),
duty to assist complainant to
obtain medical treatment and
access support services, duty to
compile hate crime data, provision
of legal representation for victims,
and disciplinary measures for
non-compliance with duties.128
Furthermore, a specialised SAPS
hate crime branch should be
established with the aim to manage
cases and guidelines on hate crimes
for prosecutors and the judiciary
must be created.

Improve services to enable
LGBTI persons’ access to
justice

Hate crimes legislation and
the establishment of a national
framework to deal with hate
crimes must include provisions
for
enhanced
LGBTI-specific
services. For LGBTI survivors
and victims of hate crimes, there
is a lack of comprehensive victimcentred services that adequately
address LGBTI needs. There is
a dire need for LGBTI-specific
safe shelters, physical and mental
health services, and legal services.
In addition to policy commitments,
accompanying budget allocations
are required to expand services and
provide LGBTI-inclusivity training.
At present, various NGOs provide
some of these support services in
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an ad hoc piecemeal manner in
response to each new hate crime
incident. All NGO service providers
must undergo a continual evaluation
of their own service provision
standards while continuing to lobby
for comprehensive LGBTI-inclusive
public services. The long-term goal
is to ensure that the relevant public
bodies at all levels of the health and
criminal justice sectors are providing
adequate, accessible and appropriate
LGBTI-inclusive
community
services.

Support LGBTI communitybased empowerment

The struggle to end hate crimes
against LGBTI persons is part of
the larger project to advance all
LGBTI human rights. In order
to realise the full range of human
rights for LGBTI persons and
other marginalised communities –
including social, economic, cultural,
civil and political rights – genuine
empowerment is a prerequisite.
Public bodies, NGOs and individuals
all bear duties to ensure that their
own actions further empower the
marginalised and do not reinforce
existing unjust hierarchies of power
and privilege. The state must provide
adequate legal and financial support
to relevant rights-based NGOs or
community organisations. To create
the social conditions necessary for
genuine empowerment, LGBTI
persons and other marginalised
communities need to be equipped
with skills and resources.
“Empowerment
discourse
–
through interventions ranging
from education, skills training,
legal literacy, access to productive

4. Transforming LGBTI human rights into lived realities
Support LGBTI community-based empowerment

resources, among others – aims to
enhance women’s [and LGBTI
persons’]
self-awareness,
selfesteem, self-confidence and selfreliance. This enables women [and
LGBTI persons] to understand that
subordination and violence are
not a fate; to resist internalising
oppression; to develop their
capabilities as autonomous beings;
and constantly negotiate the terms
of their existence in public and
private spheres.” 129

129. Ertürk, Y. (2006). The Due
Diligence Standard as a tool for the
elimination of violence against women:
Report of the Special Rapporteur on
violence against women, its causes and
consequences. UN Commission on
Human Rights, 62nd Session. UN Doc.
E/CN.4/2006/61.

Only with genuine LGBTI
community empowerment can
there be an effective exercise
of LGBTI rights of autonomy,
self-determination and political
participation. What is needed is
nothing short of building a broad
participatory
community-based
LGBTI social movement.
In the following and
final section we provide some
recommendations for various actors
implicated in the advancement of
LGBTI human rights.
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For the South African government
Silence and inaction endanger the constitution’s promise.130
D )XOÀOLQWHUQDWLRQDODQGFRQVWLWXWLRQDO
obligations and enact hate crimes legislation
immediately

130. Human Rights Watch and the
International Gay and Lesbian Human
Rights Commission. (2003). More than
a name: State-sponsored homophobia
and its consequences in Southern
Africa. New York: HRW & IGLRC.

1. Legislation must prohibit bias-motivated crimes on all
constitutionally protected grounds and analogous grounds
including sexual orientation and gender identity.
2. It must include positive duties for comprehensive victimcentred service provisions (e.g. victims’ legal advocates,
expert testimonies, medical treatment and psychotherapy
support), medico-legal procedures for evidence gathering and
police investigation procedures.
3. Consult with LGBTI and other relevant organisations
throughout the legislation drafting process.
4. Ensure adequate funding and training for proper
implementation.

(b) Establish SAPS Hate Crime Units and
develop SAPS National Instructions on Hate
Crimes

1. 7UDLQDQGGHYHORS6$36RIÀFHUVZLWKVNLOOVQHHGHGWRKDQGOH
hate crime investigations and make appropriate support
services referrals with due sensitivity and respect for LGBTI
human rights.
2. Develop and implement SAPS National Instructions on Hate
Crimes detailing positive procedural duties and include
disciplinary provisions for non-compliance.
3. Include positive duties to compile hate crime statistics that are
made publicly available annually.
4. (QVXUHDGHTXDWHIXQGLQJIRUWUDLQLQJRIDOORIÀFHUVDQGSURSHU
implementation.

(c) Incorporate LGBTI Hate Crimes Training
in Inter-department Victim Empowerment
Programmes.

1. As part of the National Victim Empowerment Programme,
provide LGBTI hate crime awareness training for all medical
personnel, social workers, judicial staff, prosecutors, criminal
justice and judiciary to decrease experiences of secondary
victimisation and better enable hate crime victims to access
justice.
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G )XQG/*%7,VSHFLÀF1*2VWKDWGHOLYHUVDIH
shelter, legal advocacy and health services

1. Until all public bodies have developed their capacity to
deliver LGBTI-inclusive services, this crucial service area will
EHGHOLYHUHGE\/*%7,VSHFLÀF1*2VWKDWUHTXLUHDGHTXDWH
funding.
2. Public bodies must work together, provide funding support
and consult with LGBTI NGOs to enable coordinated service
delivery.

(e) Develop national LGBTI-inclusive and antiviolence curricula for educators and learners

1. Develop and implement a state public education campaign
promoting the understanding of the rights of lesbian, gay,
bisexual, transgender and intersex people in the context of
human rights and constitutional rights.
2. Civil society, particularly LGBTI groups and NGOs, should be
consulted at all stages in the process. Provide all educators
with compulsory LGBTI human rights training and ensure
LGBTI-inclusive education is a mandatory part of the national
curriculum for all learners.
3. Promote a zero-tolerance policy against school-based
violence.
4. Provide all learners victimised by school-based violence with
appropriate medical and psycho-social support services.
5. Ensure adequate funding for training, support services and
proper implementation of the curricula.

I (QVXUHVXIÀFLHQWÀQDQFLDOKXPDQDQG
technical resource allocation for effective
implementation

1. Ensure adequate resource allocation, human resources
and technical capabilities to properly implement the above
policies and practices.
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For South African NGOs and
community-based organisations
“If you have come to help me, you are wasting your time.
But if you have come because your liberation is bound up with
mine, then let us struggle together.”
- Aboriginal activist groups in Queensland, 1970s
(a) NGOs and community organisations must
IXOÀOUROHDVFRQVWLWXWLRQDOGXW\EHDUHUV

1. In keeping with the horizontal application of the Bill of Rights,
NGOs and community organisations are Constitutional dutybearers that have duties to promote substantive equality,
dignity and freedom.
2. The goals of a transformative constitution can only realised if
these rights are actively asserted and contested.
3. LGBTI NGOs and community organisations have a particular
GXW\WRHIIHFWLYHO\PRQLWRUUDLVHDZDUHQHVVRQDQGÀOH
complaints about LGBTI human rights violations.

(b) Support and empower LGBTI hate crime
survivors and victims

1. The process of service provision to survivors or victims of
LGBTI hate crimes is an opportunity to provide support,
promote empowerment and provide human rights education.
2. To promote the exercise of autonomy, self-determination
and political participation, every effort should be made to
encourage individuals to participate in community-based
LGBTI empowerment initiatives.

(c) Implement substantive equality principles in
all NGO activities

1. Substantive equality principles should inform all aspects of
NGO activities, programmes and practices.
2. In particular, all staff and volunteers should be sensitive to
the structural inequalities that affect different relationships of
power and privilege.
3. Positive efforts must be made to seek out stigmatised or
marginalised groups and bring them within the centre of the
social movement to advance LGBTI human rights.
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For South African NGOs and
community-based organisations cont...

(d) Document hate crime incidents and demand
redress for human rights violations

1. Until all public bodies have developed their capacity to
deliver LGBTI-inclusive services, this crucial service area will
EHGHOLYHUHGE\/*%7,VSHFLÀF1*2VWKDWUHTXLUHDGHTXDWH
funding.
2. Public bodies must work together, provide funding support
and consult with LGBTI NGOs to enable coordinated service
delivery.

(e) Actively engage in solidarity work with other
sectors of civil society

1. To build a strong LGBTI social movement, solidarity work
between diverse sectors of society is essential.
2. To raise awareness and support against LGBTI hate crimes,
the LGBTI community must also be actively involved in
the struggles of other sectors such as women’s rights, antiviolence and HIV treatment access campaigns, etc.
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For everyone anywhere
“Your silence will not protect you.” - Audre Lorde, AfricanAmerican lesbian poet, writer and activist
(a) Educate yourself about LGBTI human rights
and stand up against their violations

1. Be conscious about how heterosexual or patriarchal power
and privilege affect our everyday lives.
2. Interrupt and challenge structural inequalities and
discrimination based on sexual orientation or gender identity.
3. Be wary of how our daily practices may replicate experiences
of exclusion for people of different sexual orientations or
gender identities.
4. Stand up against human rights violations of LGBTI persons
and educate others about substantive equality principles.

(b) Act in solidarity with LGBTI persons and
other marginalised communities to advance
human rights

1. Solidarity work is continual and on-going.
2. To build a strengthened LGBTI social movement, much
solidarity work is needed from LGBTI persons, their allies,
supportive organisations and society at large.
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